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THE McCABE LAW FIRM, APC
James M. McCabe (SBN 51040)
4817 Santa Monica Avenue

San Diego, CA 92107
Telephone: (619) 224-2848
Facsimile: (619) 224-0089

Attorney for Doe Church Defendants and
Doe Supervisory Organization

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN DIEGO

JOHN DORMAN, INDIVIDUALLY, AND

JOEL GAMBOA, INDIVIDUALLY

VS.

Plaintiffs,

.e
_ I. 1-U' V ..' t IUL /1 '
5 i RAL Di VISION

11 MAR 11 PM 2: 14

CLERSSUDES'OR. CQURTSAN-13}EGO COUNTY.-CA

)
) Case No.: 37-2010-00092450-CU-PO-CTL

.

 DEFENDANTS' ANSWER TO
) PLAINTIFFS' MRST AMENDED
) COMPLAINT
)
)
)

DEFENDANT DOE 1 LA JOLLA CHURCH,)
DEFENDANT DOE 2 LINDA VISTA ) JUDGE: STEVEN R. DENTON
CHURCH AND DEFENDANT DOE 3  DEPT.: C-73
SUPERVISORY ORGANIZATION, )
DEFENDANT DOE 4, PERPETRATOR, )
AND DOES 5 THROUGH 100, INCLUSIVE )

Defendants. )

)

Defendants La Jolla Church Linda Vista Church, and Supervisory Organization

(collectively hereinafter "Church Defendants") answer the first amended complaint (hereinafter

%omplaint") of plaintiff and admit, deny, and allege as follows:

Church Defendants generally deny each and every allegation ofplaintiffs complaint

pursuant to California Code of Civil Procedure § 431.30 and specifically deny that plaintiff is

entitled to any damages. This answer to plaintiffs complaint is filed without prejudice to these

answering Church Defendants' right to file an amended answer, including additional affirmative

defenses and/or cross-complaints, after conducting further investigation and discovery.
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For their separate and distinct affirmative defenses, Church Defendants allege as follows:

FIRST AFFIRMATIVE DEFENSE

(First Amendment)

The complaint, and each cause of action thereof, is barred by the First Amendment to the

U.S. Constitution and/or Article 1, §4 ofthe California Constitution.

SECOND AFFIRMATIVE DEFENSE

(Constitutional Proscriptions)

The complaint, and each cause of action thereof, characterizes church hierarchy, doctrine,

policy, and practices to establish a foundational basis for liability in violation of federal and state

constitutional proscriptions.

THIRD AFFIRMATIVE DEFENSE

(Failure To State A Claim)

The complaint, and each cause of action thereof, fails to state facts sufficient to constitute

causes of action against each of these answering Church Defendants.

FOURTH AFFIRMATIVE DEFENSE

(Statute of Limitations)

The complaint, and each cause of action thereof, is barred by the applicable statutes of

limitations set forth in California Code of Civil Procedure, including without limitation sections

335.1,338,340,340.1,340.3, 340.35, and 343.

FIFrH AFFIRMATIVE DEFENSE

(Laches)

Plaintiff has unreasonably delayed in bringing this action to the prejudice ofeach ofthese

answering Church Defendants and is therefore barred from bringing the action by the doctrine of

laches.

SIXTH AFFIRMATIVE DEFENSE

(Mitigation of Damages)

To the extent that plaintiff failed or neglected to use reasonable care to minimize and

rTrr,'T' 41T,59-I .,Tnl,7,91, %  A 1,TrrTT'r,n. TTr,rl,r . . rr,1111r, 9,. m. I 1-1Tr
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mitigate his Claimed losses, injuries, and damages, ifthere are any, plaintiffs damages, if any,

are barred or subject to reduction.

SEVENTH AFFIRMATIVE DEFENSE

(Failure to Plead Fraud with Particularity)

To the extent thst plaintiffs claims can be construed to allege claims of fraud or

intentional misrepresentation, plaintiff has failed to plead the requisite elements of fraud and/or

misrepresentation with sufficient particularity, pursuant to Civil Code sections 1709 and 1710,

and all such claims must therefore be dismissed.

EIGHTH AFFIRMATIVE DEFENSE

(Punitive Damages)

The complaint, and each cause of action thereof, fails to state facts sufficient to constitute

a cause ofaction against each ofthese answering Church Defendants for punitive damages.

NINTH AFFIRMATIVE DEFENSE

(Failure to Provide Notice)

Plaintiff failed to give appropriate or timely notices required to bring his claims.

TENTH AFFIRMATIVE DEFENSE

(Waiver and/or Estoppel)

By his own conduct, plaintiffhas waived and/or is estopped from pursuing the claims

alleged in their complaint.

ELEVENTH AFFIRMATIVE DEFENSE

(Third Parties)

The acts or omissions of third parties, individuals, or entities for which Church

Defendants have no responsibility, either directly or indirectly, whether or not presently named

parties to this action, were the sole, intervening, or contributing cause ofthe plaintifFs claimed

damages, ifthere are any. Such acts or omissions bar and/or proportionately reduce recovery, if

any, by plaintiff against the Church Defendants.

Ill
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TWELFTH AFFIRMATIVE DEFENSE

(Superse«ling Acts)

The alleged acts or omissions, if any, of Church Defendants were not a substantial factor

in bringing about plaintiffs claimed damages, if there are any, and thereafter were not a

contributing cause thereof, but were superseded by the acts or omissions of other persons and/or

entities, which were independent intervening, and proximate causes of any damages suffered by

plaintiff.

THIRTEENTH AFFIRMATIVE DEFENSE

(No Legal Duty)

None ofthe Church Defendants owed plaintiff an actionable legal duty of care necessary

to support the causes of action alleged in the complaint.

FIETEENTH AFFIRMATIVE DEFENSE

(Punitive Damages Unconstitutional)

Plaintiffs claims for punitive or exemplary damages violate rights provided under the

First, Fifth, Sixth, Eighth, and/or Fourteenth Amendments to the U.S. Constitution and under the

California Constitution.

WHEREFORE, Church Defendants each pray for judgment as follows:

1. That plaintiff take nothing by his complaint;

2. That Church Defendants each be dismissed with prejudice, with an award of

costs; and

3. That Church Defendants each be awarded such other and further relief as the

court deems just and proper.
DATED: March./6 2011 THE McCABE LAW FIRM, APC

James M. McCabe

Attorneys for Church Defendants
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Irwin M. Zalkin, Esq. (#89957)
Devin M, Storey, Esq. (#234271)
Michael J. Kinslow, Esq. (#238310)
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, CA 92130
Tel: 858/259-3011
Fax: 858/259-3015

Attorneys for Plaintiffs

r- 1,LED
.. 08'2""tFSS» 2(_F InfJE 13

2010 RET 22 P I: 48

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

John Dorman, Individually, and Joel ) CASE NUMBER: 37-2010-00092450-CU-PO-CTL
Gamboa, Individually,

FIRST AMENDED COMPLAINT FOR DAMAGESPlaintiffs,  FOR:
1.

2.

V.

Defendant Doe 1, La Jolla Church;
Defendant Doe 2, Linda Vista Church;
Defendant Doe 3, Supervisory
Organization; Defendant Doe 4,
Perpetrator; and Does 5 through 100,
inclusive,

Defendants.

1
)

j 4.5.

)

7.

8.

9.

10.

NEGLIGENCE;
NEGLIGENT SUPERVISION/
FAILURE TO WARN;
NEGLIGENT HIRING/RETENTION
FRAUD;

NEGLIGENT FAILURE TO WARN, TRAIN,
OR EDUCATE PLAINTIFF;
INTENTIONAL INFLICTION OF

EMOTIONAL DISTRESS;
NEGLIGENCE PER SE;
SEXUAL BATTERY;
SEXUAL HARASSMENT; AND
BREACH OF FIDUCIARY DUTY AND / OR
CONFIDENTIAL RELATIONSHIP.

[Demand for Jury Triall

-1-
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1 Based upon information and belief available to Plaintiffs, John Dorman and Joel

2 Gamboa, at the time of the filing of this First Amended Complaint, Plaintiffs make the
3 following allegations:

4 PARTIES
5 1. Plaintiff, John Dorman, is an adult male. Plaintiff was a minor at the time of the
6 sexual abuse alleged herein,

7 1.1 Plaintiff, Joel Gamboa, is an adult male. Plaintiff was a minor at the time of the
8 sexual abuse alleged herein.

9 2. Defendant Doe 1 La Jolla Church ("La Jolla Church") is a California corporation,
10 authorized to conduct business and conducting bwsiness in the State of California, with its
11 principal place of business in the County of San Diego, California. Defendant La Jolla
12 Church has responsibility for Jehovah's Witness Church operations in the La Jolla area of
13 California.

14 2.1. Defendant Doe 2 Linda Vista Church ("Linda Vista Church") is an entity of unknown
15 designation, authorized to conduct business and conducting business in the State of
16 California, with its principal place of business in the County of San Diego, California.

17 Defendant Linda Vista Church has responsibility for Jehovah's Witness Church operations
18 in the Linda Vista area of California.

19 2.2. Defendant Doe 3, Supervisory Organization ("Supervisory organization") is a branch
20 of the Jehovah's Witness religion of unknown business designation located in Brooklyn,
21 New York, and conducting business in the State of New York, and elsewhere. Defendant
22 Supervisory Organization is the highest level of Jehovah's Witness governance, and is
23 responsible for administration of the Jehovah's Witness Church worldwide, including
24 operations in California.

25 2.3. Defendant Doe 4, Perpetrator CPerpetrator ") was at all times relevant a member of
26 the Jehovah's Witness Church. Perpetrator held various leadership positions within

27 Defendant La Jolla Church and Defendant Linda Vista Church. During the dates of abuse
28 of Plaintiffs, Perpetrator was a practicing speaker, ministerial servant and / or Elder in the

leadership at Defendant La Jolla Church, Defendant Linda Vista Church and Does 5
-2-

1-IRS I AMENDED COMPLAIN I FOR DAMAGES



.

1 through 100, and was under the direct supervision, employ and control of Defendant La

2 Jolla Chwrch, Defendant Linda Vista Church, Defendant Supervisory Organization and

3 Does 5 through 100.

4 3. Defendant Does 5 through 100, inclusive, are individuals and/or business or

5 corporate entities incorporated in and/or doing business in California whose true names

6 and capacities are uhknown to Plaintiffs, who therefore sue such Defendants by such

7 fictitious names, and who will amend the Complaint to show the true names and capacities

8 of each such Doe Defendant when ascertained. Each such Defendant Doe is legally

9 responsible in some manner for the events, happenings and/or tortious and unlawful

10 conduct that caused the injuries and damages alleged in this Complaint.
11 4. Each Defendant is the agent, servant and/or employee of other Defendants, and

12 each Defendant was acting within the course and scope of his, her or its authority as an

13 agent, servant and/or employee of the other Defendants. The Defendants, and each of

14 them, are individuals, corporations, partnerships and other entities which engaged in,

15 joined in and conspired with the other wrongdoers in carrying out the tortious and unlawful

16 activities described in this Complaint, and the 'Defendants, and each of them, ratified the

17 acts of the other Defendants as described in this Complaint.

18 BACKGROUND FACTS APPLICABLE TO ALL COUNTS

19 5. Plaintiff John Dorman was born on September 7, 1977. Plaintiff John Dorman was

20 repeatedly and viciously sexually abused by Perpetrator on numerous occasions between

21 1983 and 1985, when he was between the approximate ages of six and eight.

22 5.1. Plaintiff John Dorman experienced a strict Jehovah's Witness upbringing. Plaintiff

23 John Dorman was taught to look at non-members of the Jehovah's Witness faith with

24 skepticism, and to trust in members of the Jehovah's Witness faith. Plaintiff John Dorman

25 was taught to trust, respect and revere elders in the Jehovah's Witness Church. As a

26 minor in the Jehovah's Witness faith, Plaintiff John Dorman did not contemplate that an

27 elder in the Jehovah's Witness Church would mislead him.

28 5.1.1. Plaintiff John Dorman attended religious services with his mother at Defendant La

-3-
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1 Jolla Church beginning in approximately 1982, and contimued attending services there until

2 approximately late 1985, or early 1986. Plaintiff John Dorman attended religious services

3 with his mother at Defendant Linda Vista Church beginning in approximately 1981, and

4 continuing until approximately 1987. Plaintiff John Dorman and his mother attended

5 services regularly at both Defendant La Jolla Church and Defendant Linda Vista Chufch,

6 varying by the day of the week.

7 5.1.2. Plaintiffs are informed and believe, and on that basis allege, that between 1982 and

8 1987, Defendant Perpetrator held a position with Defendant La Jolla Church and

9 Defendant Linda Vista Church as a "pioneer." As a pioneer, the Perpetrator made a

10 commitment to spend a certain number of hours each month involved in preaching activity,

11 Plaintiffs are informed and believe, and on that basis allege that regular pioneers must be

12 recommended by the congregation's elders, before he or she can be appointed as a

13 regular pioneer.

14 5.1.3. While serving Defendant La Jolla Church and Defendant Linda Vista Church as a

15 pioneer, the Perpetrator performed activities such as preaching at religious services,

16 preaching at people's homes, and providing 'bible study classes to Jehovah's Witness

17 children in the children's homes.

18 5.1.4. The Perpetrator regularly taught Plaintiff John Dorman in the family home from

19 approximately 1982 through approximately 1987. The Perpetrator frequently picked up

20 Plaintiff John Dorman, and his mother, and took them to religious services at which the

21 Perpetrator preached.

22 5.1.5. Without the access to Plaintiff John Dorman created by the Perpetrator's position

23 with Defendant La Jolla Church and Defendant Linda Vista Church as a pioneer, preacher

24 and bible study teacher, the Perpetrator could not have sexually molested Plaintiff John

25 Dorman.

26 5.2. Plaintiff Joel Gamboa was born on December 31, 1980. Plaintiff Joel Gamboa was

27 repeatedly and viciously sexually abused by Perpetrator from approximately 1988 until

28 approximately 1995. The abuse ceased when Plaintiff Joel Gamboa moved away from the

-4-
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San Diego area in 1995.

5.3. At the time of the sexual abuse by Perpetrator, Joel Gamboa attended religious

services at Defendant Linda Vista Church. Perpetrator frequently spoke at religious

services at Defendant Linda Vista Church, and also was sent to Plaintiff Joel Gamboa's

home by Defendant Linda Vista Church to instruct Plaintiff Joel Gamboa in Jehovah's

Witness matters.

5.4. Plaintiffs are informed and believe and on that basis allege that Defendant La Jolla

Church was aware that Perpetrator was providing Plaintiff Joel Gamboa instruction through

Defendant Linda Vista Church. Plaintiffs are further informed and believe and on that

basis allege that Defendant Linda Vista was aware that Perpetrator had been reproved for

his conduct in sexually abusing boys at Defendant La Jolla Church, but continued to allow

Perpetrator access to Joel Gamboa. Plaintiff Joel Gamboa was sexually abused during

these bible study classes taught by the Perpetrator.

5.4.1. Without the access to Plaintiff Joel Gamboa created by the Perpetrator's position

with Defendant La Jolla Church and Defendant Linda Vista Church as a pioneer, preacher,

ministerial servant, elder and bible study teacher, the Perpetrator could not have sexually

molested Plaintiff Joel Gamboa.

5..5. Plaintiffs are informed and believe and on that basis allege that Defendant

Supervisory Organization exerts infiuence over which members of the Jehovah's Witness

faith can be appointed as elders and ministerial servants. Plaintiffs are further informed

and believe and on that basis allege that Perpetrator could not have been appointed as an

elder or ministerial servant without the approval of Defendant Supervisory Organization.

6. REMOVED.

6.0.1. Plaintiffs are informed and believe and on that basis allege that, the Perpetrator was

baptized Jehovah's Witness on September 27, 1980. Plaintiffs are further Informed and

believe that the Perpetrator was extensively involved in both Defendant La Jolla Church

and Defendant Linda Vista Church from approximately 1982 through at least 1988. During

that time, the Perpetrator served as a pioneer, preached to the congregations at both

-5-
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1 Defendant La Jolla Church and Defendant Linda Vista Church, preached to families in the

2 communities of both Defendant La Jolla Church and Defendant Linda Vista Church, and

3 taught bible study to Jehovah's Witness children from both Defendant La Jolla Church and

4 Defendant Linda Vista Church.

5 6.0.2. Plaintiffs are further informed and believe that in 1988, the Perpetrator was

6 appointed as a ministerial servant of Defendant La J61Ia Church. Ministerial servants are

7 appointed to assist the elders with routine work in the local congregation. Plaintiffs are

8 further informed and believe that while serving as a ministerial servant, the Perpetrator

9 continued to preach to the congregations of Defendant La Jolla Church and Defendant

10 Linda Vista Church, preach in local homes, and teach bible study to children. Plaintiffs are

11 further informed that the Perpetrator could not have been appointed as a ministerial

12 servant without the approval' of Defendant Supervisory Organization.

13 6.0.3. Plaintiffs are informed and believe that in approximately June of 1993, the

14 Perpetrator was appointed as an elder of Defendant La Jolla Church. Each congregation

15 of Jehovah's Witnesses has a body of elders who are responsible for the governance of

16 the congregation, including selecting speakers, directing preaching and serving on

17 committees that investigate and decide disciplinary action cases and impose punishments.

18 The elders are the highest authOFity at the congregational level. Plaintiffs are further

19 informed that the Perpetrator could not have been appointed as an elder without the

20 approval of Defendant Supervisory Organization.

21 6.0.4. Plaintiffs are informed and believe and on that basis allege that by October of 1993,

22 at the latest, the Perpetrator had been selected as the Secretary of Defendant La Jolla

23 Church, and was therefore an officer of the corporation.

24 6.1. REMOVED.

25 6.1.1. Plaintiffs are informed and believe and on that basis allege that prior to his

26 appointment as an elder of Defendant La Jolla Church in 1993, the Perpetrator was

27 frequently chosen as a speaker to preach to the congregation by the elders and was being

28 groomed by the elders at Defendant La Jolla, Church to become an elder himself.

-6-
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1 6.2. REMOVED.

27 REMOVED.

3 7.0.1. In approximately December of 1993, or January of 1994, Plaintiff John Dorman

4 confided in his mother that he had been sexually abused by Perpetrator. On the night that

5 Mrs. Dorman learned that her son had been sexually abused by Perpetrator, she placed a

6 telephone call to an elder at Defendant La Jolla Church, Roberto Rivera, and reported the

7 abuse.

8 7.1. After getting off the phone with the elder from Defendant La Jolla Church, Mrs.

9 Dorman called Perpetrator to confront him about the abuse of her son. Perpetrator

10 confessed that he had sexually abused Plaintiff J6hn Dorman, but defended himself by

11 saying that it had occurred several years earlier, and that he had been "reproved" by

12 Defendant La Jolla Church, which means that a judicial committee within Defendant La

13 Jolla Church determined that Perpetrator was considered to be repentant for his acts.

14 7.1.1. Plaintiffs are informed and believe and on that basis allege that Defendant La Jolla

15 Church and Defendant Linda Vista Church received complaints about sexual abuse by the

16 Perpetrator prior to the Perpetrator's appointment as an elder of Defendant La Jolla

17 Church.

18 7.1.2. Approximately the next day, Mrs. Dorman discussed the abuse with elder Jesus

19 Martinez from Defendant La Jolla Church.

20 7.1.3. Plaintiffs are informed and believe and on that basis allege that Mrs. Dorman also

21 spoke to elders with Defendant Linda Vista Church about the molestation of her son by the

22 Perpetrator. -

23 7.1.4. Plaintiffs are informed and believe and on that basis allege that in approximately

24' December of 1993 or January of 1994, Mrs. Dorman reported the abuse of her son by the

25 ' Perpetrator to Brother Ken Nissen with the Monmouth, Oregon Kingdom Hall. Plaintiffs are

26 further informed and believe that after speaking with Brother Nissen, Mrs. Dorman wrote a

27 letter of complaint to Defendant Supervisory Organization regarding the abuse.

28 8. In approximately 1995, Plaintiff John Dorman received a telephone call from an

-7 -
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elder from Defendant La Jolla Church. Plaintiff John Dorman was interviewed about the

abuse by Perpetrator, and was told that the statute of limitations had already expired for

both criminal and civil claims relating to the molestation by Perpetrator. This statement

was not correct when it was made. The civil statute of limitation had not expired on Plaintiff

John Dorman's claim at that time.

8,1. ' Plaintiff is informed and believes and on that basis alleges that the representative of

Defendant La Jolla Church that made this statement knew that it was incorrect when made,

and intentionally misled 'Plaintiff John Dorman so that he would be unable to exerci5e his

legal rights to press criminal charges or pursue a civil action resulting from the molestation

by.Perpetrator.

8.2. Plaintiff John Dorman reasonably relied on the statement by the representative of

Defendant La Jolla Church that he was unable to pursue a civil action or press criminal

charges resulting from the molestation by Perpetrator due to the expiration of the statute of

limitations. Plaintiff, in reliance on the representations by the elder from Defendant La

Jolla Church, did not pursue criminal charges against Perpetrator, nor did he pursue civil

claims against Perpetrator or Defendant La Jolla Church.

8.3. Plaintiff John Dorman did not discover, and could not reasonably have discovered,

that the criminal and civil statutes of limitation had not expired in 1995, as represented by

the elder from Defendant La Jolla Church until January of 2010.

8.4. During her conversation with an elder from Defendant La Jolia Church, Mrs. Dorman

was told that Defendant was aware that Perpetrator had sexually abused children from

Defendant La Jolla Church, and that she should not pursue the matter any further. The '

representative of Defendant La Jolla Church informed Mrs. Dorman that this was a church

matter, and Defendant La Jolla Church would take care of it. The elder at Defendant La

Jolla Church also threatened that if Mrs. Dorman pursued there would be repercussions

that would effect her and her family's standing in the local Jehovah's Witness community.

Plaintiffs are informed and believe and on that basis allege that the elder was Roberto

Rivera.

8-
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8.5. At the time the threat was made, Mrs. Dorman reasonably believed that the

representative of Defendant La Jolla Church would follow through on the threat and that

there would be dire consequences for her and her family,

8.6. This threat reasonably caused Mrs. Dorman to cease pwrsuing the matter of the

molestation of her son by Perpetrator and to accept and believe the representations of the

elder of Defendant La Jolla Church that the criminal and civil statutes of limitations had

expired by 1995.

8.7. Defendant La Jolla Church, by virtue of its threats against Mrs. Dorman and its

misleading statements to Plaintiff John Dorman, prevented Plaintiff John Dorman from

commencing an action at any earlier date. IDefendant La Jolla Church is equitably

estopped from asserting tbe statute of limitations as a bar to Plaintiff John Dorman's

action.

9. Plaintiffs are informed and believe and on that basis allege that although Defendant

La Jolla Church was aware, prior to December of 1993, that Perpetrator had sexually

abused children at Defendant La Jolla Church, Defendant La Jolla Church determined that

Perpetrator was repentant for his sexual molestation of childrem and was retained in his

leadership position with Defendant La Jolla Church where he continued to have access to

children and continued to abuse Plaintiff Joel Gamboa. By retaining Perpetrator after

learning of his past sexwal abuse of children, Defendant La Jolla Church ratified and

authorized Perpetrator' conduct.

9.1. In approximately December of 1993 or January of 1994, Defendant La Jolla Church

gained actual knowledge that Plaintiff John Dorman was sexually abused by Perpetrator.

Notwithstanding this knowledge, Defendant La Jolla Church retained Perpetrator in his

leadership position with Defendant La Jolla Church. By retaining Perpetrator after learning

of his sexual abuse of Plaintiff John Dorman, Defendant La Jolla Church ratified and

authorized Perpetrator' conduct.

9.1.1. Plaintiffs are informed and believe, and on that basis allege, that in March of 1994,

Defendant La Jolla Church merged into Defendant Linda Vista Church. Following the

-9-
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merger, the Perpetrator remained an elder of Defendant Linda Vista Church and served as

the Secretary of corporation. Defendant Linda Vista Church thereby ratified the sexual

misconduct by the Perpetrator.

9.2. In approximately 1995, after his family had moved away from the San Diego area,

Plaintiff Joel Gamboa received a telephone call from at least two Jehovah's Witness

elders, who Plaintiff Joel Gamboa believed to be Gene Case and Salvador Flores. Joel

was asked if he had been sexually molested by Perpetrator. Joel Gamboa confirmed that

he had been sexwally abused. Defendant La Jolla Church did not report the abuse to law

enforcement, did not offer any aid to Plaintiff Joel Gamboa in recovering or minimizing the

damage caused by the molestatiom, and Plaintiff Joel Gamboa is informed and believes

and on that basis alleges that Defendant La Jolla Church and Defendant Linda Vista

Church retained Perpetrator in his leadership positions. By doing these acts, Defendant La

Jolla Church and Defendant Linda Vista Church ratified and authorized Perpetrator'

conduct.

9.3. Defendant La Jolla Church, having knowledge, prior to December of 1993, that

Perpetrator had committed acts of childhood sexual abuse, and retaining Perpetrator in a

leadership position authorized Perpetrator' subsequent sexual abuse of children, including

Plaintiff Joel Gamboa.

10. Defendant La Jolla Church, through its Elders, ministerial servants, speakers,

employees, agents ad volunteers knew of unlawful sexual conduct by Perpetrator prior to

some or all of the molestation of Plaintiff Joel Gamboa.

10.1. After becoming aware- of acts of childhood sexual abuse committed by Perpetrator,

Defendant La Jolla Church did not warn or advise the congregation of the danger that

Perpetrator posed to children, or his past history of sexually abusing minors.

10.2. Defendant La Jolla Church actively concealed Perpetrator' sexual abuse of children,

and prevented members of the congregation from learning of Perpetrator' sexual abuse of

children.

10.3. Defendant La Jolla Church, notwithstanding its knowledge of acts of childhood

-10-
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sexual abuse committed by Perpetrator, held Perpetrator out to the community and the

conregation, including Plaintiff Joel Gamboa, as a ministerial servant, speaker and / or

Elder in good standing with Defendant La Jolla Church. In doing so, Defendant La Jolla

Church represented that Plaintiff Joel Gamboa, and other minor parishioners, were safe in

Perpetrator' presence and under his supervision. Defendant La Jolla Church knew these

representations to be false.

10.4. Defendant La Jolla Church had sole knowledge of Perpetrator' history of sexually

abusing children. As a result of Defendant La Jolla Church's affirmative and active condwct

in suppressing information relating to Perpetrator' sexual abuse of children, such facts

were not known or reasonably discoverable to Plaintiff Joel Gamboa.

10.5. By Virtue of their superior knowledge of Perpetrator' past history of sexually abusing

minors, and active conduct in preventing Plaintiff Joel Gamboa from ascertaining similar

knowledge, Defendant La Jolla Church assumed obligations to warn and or disclose the

danger posed by Perpetrator to Plaintiff Joel Gamboa and other parishioners.

10.6. Defendant La Jolla Church, having knowledge of the high rates of recidivism among

individuals who commit childhood sexual abuse, and with knowledge that Perpetrator had

repeatedly engaged in acts of childhood sexual abuse even after being reprimanded and

reproved by Defendant La Jolla Church, retained Perpetrator in a leadership position with

Defendant La Jolla Church where he had access to children in conscious disregard of the

substantial likelihood that minor parishioners would be sexually abused as a result of its

actions. Defendant La Jolla Church fraudulently, intentionally and knowingly breached its

obligation by not warning Plaintiff Joel Gamboa of the risk posed by Perpetrator.

10,7. Defendant La Jolla Church affirmatively misrepresented to Plaintiff John Dorman in

appfoximately 1995 that the statute of limitations for both a criminal action against

Perpetrator and a civil case resulting from the abuse had expired, and that no legal action

could be taken by Plaintiff John Dorman.

10.8. This representation was false when made since Plaintiff John Dorman had not

reached the age of majority amd the civil statute of limitations had not even commenced
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running. Defendant La Jolla Church and its agent and representatives knew this statement

to be false when uttered.

10.9. Plaintiff John Dorman reasonably relied on the statement to his detriment.

11. The sexual abuse and exploitation of Plaintiff John Dorman and the circumstances

under which it occurred caused Plaintiff John Dorman to develop various psychological

coping mechanisms which reasonably made him incapable of ascertaining the resulting

damages from that conduct, or the wrongfulness of Perpetrator' conduct. Plaintiff John

Dorman did not begin to discover the causal relationship between the molestation and

adulthood psychological injuries until after the birth of his son in 2008. Thus, within the

three years prior to the filing of this Complaint, Plaintiff discovered that the psychological

injury or illness occurring after the age of majority was caused by the sexual abuse.

11.1. The sexual abuse and exploitation of Plaintiff Joel Gamboa and the circumstances

under which it occurred caused Plaintiff Joel Gamboa to develop various psychological

coping mechanisms which reasonably made him incapable of ascertaining the resulting

damages from that conduct, or the wrongfulness of Perpetrator' conduct. In approximately

2008 or 2009, Plaintiff Joel Gamboa learned that Perpetrator was still associated with, and

attending Jehovah's Witness services in the San Diego area. At that time, Joel was forced

to revisit his victimization by Perpetrator, and discovered, for the first time, that

psychological injuries occurring during his adulthood were caused by the molestation by

Perpetrator. Thus, within the three years prior to the filing of this Complaint, Plaintiff

discovered that the psychological injury or illness occurring after the age of majority was

caused by the sexual abuse.

FIRST CAUSE OF ACTION

NEGLIGENCE

(All Plaintiffs against All Defendants)

12. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

13. Defendants had a duty to protect the minor Plaintiffs when they were entrusted to

their care by Plaintiffs' parents. Plaintiffs' care, welfare, and/or physical custody was

temporarily entrusted to Defendants. Defendants voluntarily accepted the entrusted care
-12-
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of Plaintiffs. As such, Defemdants owed Plaintiffs, minor children, a special dwty of care, in

addition to a duty of ordinary care, and owed Plaintiffs the higher duty of care that adults

dealing with children owe to protect them from harm.

14. Defendants, by and through their agents, servants and employees, knew or

reasonably should have known of the Perpetrator's dangerous and exploitive propensities

and/or that the Perpetrator was an unfit agent. It was foreseeable that if Defendants did

not adequately exercise or provide the duty of care owed to children in their care, including

but not limited to Plaintiffs, the children entrusted to Defendants' care would be vulnerable

to sexual abuse by the Perpetrator.

15. Defendants breached their duty of care to the minor Plaintiffs by allowing the

Perpetrator to come into contact with the minor Plaintiffs without supervision; by failing to

adequately hire, supervise, or retain the Perpetrator who they permitted and emabled to

have access to Plaintiffs; by failing to investigate or otherwise confirm or deny such facts

about the Perpetrator; by failing to tell or concealing from Plaintiffs, Plaintiffs' parents,

guardians, or law enforcement officials that the Perpetrator was or may have been sexually

abusing minors; by failing to tell or concealing from Plaintiffs' parents, guardians, or law

enforcement officials that Plaintiffs were or may have been sexually abused after

Defendants knew or had reason to know that the Perpetrator may have sexually abused

Plaintiffs, thereby enabling Plaintiffs to continue to be endangered and sexually abused,

and/or creating the circumstance where Plaintiffs were less likely to receive medical/mental

health care and treatment, thus exacerbating the harm done to Plaintiffs; and/or by holding

out the Perpetrator to the Plaintiffs and their parents or gwardians as being in good

standing and trustworthy. Defendants cloaked within the facade of normalcy Defendants'

and/or the Perpetrator's contact and/or actions with the Plaintiffs and/or with other minors

who were victims of the Perpetrator, and/or disguised the nature of the sexual abuse and

contact.

16. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind -and body, shock, emotional distress, physical manifestations of
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emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychologicall treatment, therapy, and counseling.

SECOND CAUSE OF ACTION

NEGLIGENT SUPERVISION/FAILURE TO WARN

(All Plaintiffs against All Defendants)

17. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

18. Defendants had a duty to provide reasonable supervision of the Perpetrator; to use

reasonable care in investigating the Perpetrator; and to provide adequate warning to the

Plaintiffs, the Plaintiffs' families, minor students, and minor parishioners of the

Perpetratofs dangerous propensities and unfitness.

19. Defendants, by and through their agents, servants and employees, knew or

reasonably should have known of the Perpetrator's dangerous and exploitive propensities

and/or that the Perpetrator was an unfit agent. Despite such knowledge, Defendants

negligently failed to supervise the Perpetrator in the position of trust and authority as a

Jehovah's Witness speaker, ministerial servant, Elder, religious instructor, counselor,

surrogate parent, spiritual mentor, emotional mentor, and/or other authority figure, where

he was able to commit the wrongful acts against the Plaintiffs. Defendants failed to provide

reasonable supervision of the Perpetrator, failed to use reasonable care in investigating the

Perpetrator, and failed to provide adequate warning to Plaintiffs and Plaintiffs' families of

the Perpetrator's dangerous propensities and unfitness. Defendants further failed to take

reasonable measures to prevent future sexual abuse.

20. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of
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enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

THIRD CAUSE OF ACTION

NEGLIGENT HIRING/RETENTION

(All Plaintiffs against All Defendants)

21. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

22. Defendants had a duty to not hire and/or retain the Perpetrator, and other

employees, agents, volunteers, and other representatives, given the Perpetrator's

dangerous and exploitive propensities.

23. Defendant La Jolla Church, Defendant Linda Vista Church, Defendant Supervisory

Organization and Does 5 through 100, by and through their agents, servants and

employees, knew or reasonably should have known of the Perpetrator's dangerous and

exploitive propensities and/or that the Perpetrator was an unfit agent. Despite such

knowledge, Defendants negligently hired and/6r retained the Perpetrator in the position of

trust and authority as a Jehovah's Witness speaker, ministerial servant, Elder, religious

instructor, counselor, surrogate parent, spiritual mentor, emotional mentor, and/or other

authority figure, where he was able to commit the wrongful acts against the Plaintiffs.

Defendants failed to use reasonable care in investigating the Perpetrator and failed to

provide adequate warning to Plaintiffs"and Plaintiffs' families of the Perpetrators

dangerous propensities and unfitness. Defendants further failed to take reasonable

measures to prevent future sexual abuse.

24. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will
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continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

i enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

: capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counselimg.

FOURTH CAUSE OF ACTION

FRAUD

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolia Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

25. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

26. Defendants knew and/or had reason to know of the sexual misconduct of the

Perpetrator.

27. Defendants misrepresented, concealed or failed to disclose information relating to

sexual misconduct of the Perpetrator as described herein, and that Defendants continued

to misrepresent, conceal, and fail to disclose information relating to sexual misconduct of

the Perpetrator as described herein.

28. Defendants knew that they misrepresented, concealed or failed to disclose

information relating to sexual misconduct of the Perpetrator.

29. Plaintiffs justifiably relied upon Defendants for information relating to sexual

misconduct of the Perpetrator.

30. Defendants, with the intent to conceal-and defraud, did misrepresent, conceal or fail

to disclose information relating to the sexual misconduct of the Perpetrator..

31. As a direct result of Defendants' fraud, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full
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capacity; and/or have incwrred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

32. In addition, when Plaintiffs finally discovered the fraud of Defendants, and

continuing thereafter, Plaintiffs experienced recurrences of the above-described injuries.

In addition, when Plaintiffs finally discovered the fraud of Defendants, and continuing

thereafter, Plaintiffs experienced extreme and severe mental and emotional distress that

Plaintiffs had been the victim of the Defendants' fraud; that Plaintiffs had not been able to

help other minors 'being molested because of the fraud; and that Plaintiffs had not been

able because of the fraud to receive timely medical treatment needed to deal with the

problems Plaintiffs have suffered and continue to suffer as a result of the molestations.
FIFTH CAUSE OF ACTION

NEGLIGENT FAILURE TO WARN. TRAIN. OR EDUCATE PLAINTIFF

(All Plaintiffs against All Defendants)

33. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

34. Defendants breached their duty to take reasonable protective measures to protect

Plaintiffs and other minor parishioners and/or students from the risk of childhood sexual

abuse by the Perpetrator, such as the failure to properly warn, train, or educate Plaintiffs

and other minor parishioners and/or students about how to avoid such a risk, pursuant to

Juarez v. Bov Scouts of America. Inc., 97 Cal.Rptr.2d 12, 81 Cal.App.4th 377 (2000).

35. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional'distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.
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SIXTH CAUSE OF ACTION

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization, Defendant Perpetrator and Does 5 through 100; Plaintiff Joel Gamboa

Against Defendants La Jolla Church, Defendant Linda Vista Church, Defendant

Supervisory Organization, Defendant Perpetrator and Does 5 through 100)

36. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

37. Defendants' conduct was extreme and outrageous and was intentional' or done

recklessly.

38. As a result of Defendants' conduct, Plaintiffs experienced and continue to

experience severe emotional distress resulting in bodily harm.

39. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will contimue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

SEVENTH CAUSE OF ACTION

NEGLIGENCE PER SE

(All Plaintiffs against *11 Defendants)

40. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth ,herein.

41. At all times or sometimes herein mentioned, there was in full force and effect Penal

Code §§ 32; 11166; 2738& 266 285; 286(b)(1) & (2); 286(c); 288(a) & (b); 288a(b)(1) & (2);

2888(c); 289(h), (1) & (i); 647,6; or any prior laws of California of similar effect at the time

these acts described herein were committed. These laws made unlawful certain acts

relating to the sexual abuse of minors.
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42. At the times mentioned herein, Defendants were in violation of the aforesaid

statutes in doing the acts set forth herein.

43. Plaintiffs were within the class of persons to be protected by Penal Code §§ 32;

11166; 273a; 266j; 285; 286(b)(1) & (2); 286(c); 288(a) & (b); 288a(b)(1) & (2); 288a(c);

289(h), (l) & (1); 647.6; or any prior laws of California of similar effect at the time these acts

described herein were committed.

44. As a result of the above-described conduct, Plaintiffs have suffered, and will

continue to suffer great pain of mind and body, shock, emotional distress, physical

manifestations of emotional distress, embarrassment, loss of self-esteem, disgrace,

humiliation, and loss of enjoyment of life; have suffered and will continue to suffer

spiritually; were prevented and will continue to be prevented from performing Plaintiffs'

daily activities and obtaining the full enjoyment of life; have sustained and will continue to

sustain loss of earnings and earning capacity; and/or have incurred and will continue to

incur expenses for medical and psychological treatment, therapy, and counseling.

EIGHTH CAUSE OF ACTION

SEXUAL BATTERY (Civil Code 4 1708.5)

(All Plaintiffs Against All Defendants)

45. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

46. From approximately 1983 to 1985, the Perpetrator engaged in unpermitted, harmful

and offensive sexual contact upon the person of Plaintiff John Dorman, and Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization and

Does 5 through 100 ratified or approved of that sexual-contact. --

47. From approximately 1988 to approximately 1995, the Perpetrator engaged in

unpermitted, harmful and offensive sexual contact upon the person of Plaintiff Joel

Gamboa, and Defendant La Jolla Church, Defendant Linda Vista Church, Defendant

Supervisory Organization and Does 5 through 100 ratified or approved of that sexual

contact.

48. As a result of the above-described conduct, Plaintiffs have suffered, and continue to
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suffer great pain of mind and body, sbock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling. Pursuant to Civil Code § 1708.5(c),

Plaintiffs are also entitled to injunctive relief for this cause of action pursuant, in which the

Perpetrator is enjoined from committing further acts of sexual battery.

NINTH CAUSE OF ACTION

SEXUAL HARASSMENT

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Perpetrator

and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La Jolla Church,

Defendant Linda Vista Church, Defendant Perpetrator and Does 5 through 100)

49. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

50. During Plaintiff John Dorman's time as a congregant, church member and student at

Defendant La Jolla Church, Perpetrator intentionally, recklessly and wontonly made sexual

advances, sexual solicitations, sexual comments and sexual requests and engaged in

other visual, verbal or physical conduct of a sexual nature based on Plaintiff John

Dorman's gender that were unwelcome, pervasive and severe, including but not limited to

engaging in sexual talk with John Dorman and touching John Dorman in a sexually

motivated and illegal manner, all while Perpetrator was acting 'in -the course and scope of

his agency with Defendant La Jolla Church and Does 5 through 100.

51. During Plaintiff Joel Gamboa's time as a congregant, church member and student at

Defendant Linda Vista Church, Perpetrator intentionally, recklessly and wontonly made

sexual advances, sexual solicitations, sexual comments and sexual requests and engaged

in other visual, verbal or physical conduct of a sexual nature based on Plaintiff Joel

Gamboa's gender that were unwelcome, pervasive and severe, including but not limited to
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engaging in sexual talk with Joel Gamboa and touching Joel Gamboa in a sexually

motivated and illegal manner, all while Perpetrator was acting in the course and scope of

his agency with Defendant Linda Vista Church and Does 5 through 100.

52. The incidents of sexual misconduct and sexual harassment outlined herein took

place while Plaintiff John Dorman was under the control of Perpetrator, in his capacity as a

ministerial servant, teacher and speaker at Defendant La Jolla Church and while

specifically acting on behalf of the Defendant La Jolla Church and Does 5 through 100.

53. The incidents of sexual misconduct and sexual harassment outlined herein took

place while Plaintiff Joel Gamboa was under the control of Perpetrator, in his capacity as a

ministerial servant, teacher and speaker at Defendant La Jolla Church, and while

specifically acting on behalf of the Defendant La Jolla Church, Defendant Linda Vista

Church and Does 5 through 100.

54. During Plaintiff John Dorman's time as a church member, congregant and student at

Defendant La Jolla Church, Perpetrator intentionally, recklessly and wontonly did acts

which resulted in harmful and offensive contact with intimate parts of Plaintiff John

Dorman's person, including but mot limited to, using his position as a ministerial servant,

teacher and speaker to require Plaintiff John Dorman to give into his sexual suggestions,

and used his authority and position of trust to exploit John Dorman physically, sexually and

emotionally.

55. During Plaintiff Joel Gamboa's time as a church member, congregant and student at

Defendant Linda Vista Church, Perpetrator intentionally, recklessly and wontonly did acts

which resulted in har.mful and offensive contact with intimate parts of"Plaintiff'joel

Gamboa's person, including but not limited to, using his position as a ministerial servant,

teacher and speaker to require Plaintiff Joel Gamboa to give into his sexual suggestions,

and used his authority and position of trust to exploit Joel Gamboa physically, sexually and

emotionally.

56. Because of Plaintiff John Dorman's relationship with Perpetrator, Plaintiff John

Dorman's young age as a minor congregant and student, and Plaintiff John Dorman's
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1 inexperience, Plaintiff John 'Dorman was emotionally unable to terminate the contact he

2 had with Perpetrator.

3 57. Because of Plaintiff Joel Gamboa's relationship with Perpetrator, Plaintiff Joel

4 Gamboa's young age as a congregant and student, and Plaintiff Joel Gamboa's

5 inexperience, Plaimtiff Joel Gamboa was emotionally unable to terminate the contact he

6 had with Perpetrator.

7 58. Because of Per.petrator' position of authority over Plaintiff John Dorman, Plaintiff

8 John Dorman's mental and emotional state, and Plaintiff John Dorman's young age under

9 the age of consent, Plaintiff John Dorman was unable to, and did not, give meaningful

10 consent to such acts.

11 59. Because of Perpetrator' position of authority over Plaintiff Joel Gamboa, Plaintiff

12 Joel Gamboa's mental and emotional state, and Plaintiff Joel Gamboa's young age under

13 the age of consent, Plaintiff Joel Gamboa was unable to, and did not, give meaningful

14 consent to such acts.

15 60. Even though Defendant La Jolla Church, Defendant Linda Vista Church and Does 5

16 through 100 knew or should have known of these activities by Perpetrator, Defendant La

17 Jolla Church, Defendant Linda Vista Church and Does 5 through 100 did nothing to

18 investigate, supervise or monitor Perpetrator to ensure the safety of the minor students and

19 choir members.

20 61. Defendant La Jolla Church, Defendant Linda Vista Church and Does 5 through

21 100's conduct was a breach of their duties to Plaintiffs.

22 63. As a result of the above-described conduct, Plaintiffs have suffered'and will continue

23 to suffer great pain of mind and body, shock, emotional distress, physical manifestations of

24 emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

25 enjoyment of life; have suffered and will continue to suffer spiritually; were prevented and

26 will continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

27 enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

28 capacity; and/or have incurred and will continue to incur expenses for medical and
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psychological treatment, therapy, and counseling.

TENTH CAUSE OF ACTION

BREACH OF FIDUCIARY DUTY AND/OR CONFIDENTIAL RELATIONSHIP

(All Plaintiffs Against All Defendants)

64. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

65. Because of Plaintiffs' young ages, and because of the status of the Perpetrator as

an authority figure to Plaintiffs, Plaintiffs were vulnerable to the Perpetrator. The

Perpetrator sought Plaintiffs out, and was empowered by and accepted Plaintiffs'

vulnerability. Plaintiffs' vulnerability also prevented Plaintiffs from effectively protecting

themselves. -

66. By holding the Perpetrator out as a qualified pioneer, preacher, bible study teacher,

ministerial servant, counselor, surrogate parent, spiritual mentor, emotional mentor, elder

and/or any other authority figure, and by undertaking the religious and/or secular instruction

and spiritual and/or emotional counseling of Plaintiffs, Defendants entered into a fiduciary

and/or confidential relationship with the minor Plaintiffs.

67. Defendants and each of them breached their fiduciary duty to Plaintiffs by engaging

in the negligent and wrongful conduct described herein.

68. As a direct result of Defendants' breach of their fiduciary duty, Plaintiffs have

suffered, and continue to suffer great pain of mind and body, shock, emotional distress,

physical manifestations of emotional distress, embarrassment, loss of self-esteem,

disgrace, humiliation, and loss of enjoyment of life; have suffered and continue to suffer

spiritually; were prevented and will continue to be prevented from performing Plaintiffs'

daily activities and obtaining the full enjoyment of life; have sustained and will continue to

sustain loss of earnings and earning capacity; and/or have incurred and will continue to

incur expenses for medical and psychological treatment, therapy, and counseling.

WHEREFORE, Plaintiffs pray for damages; costs; interest; statutory/civil penalties

according to law; punitive damages against Defendant Perpetrator; attorney's fees and

such other relief as the court deems appropriate and just.
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1 JURY DEMAND

2 Plaintiffs demand a jury trial on all issues so triable.
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5 Dated:242/0' By: Dz-
Devin M.. Storey -4

6 Attorney for PlaintiffS-

7

8

9

10

11

12

1,3

14

15

16

17

18

19 -

20

21

22

23

24

25

26

27

28

-24-

t-IRS-1 AMENDED COMPLAINT FOR DAMAGES



 c.:vit..BU-«NESS OFFICE 12'· .684!-RAL DIVISION

efsfd 201-0
C ERK-SUPERIOR COURT
SAN DIEGO COUNTY. CA

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

1 1 Irwin M. Zalkin, Esq. (#89957)
Devin M. Storey, Esq. (#234271)

2 Michael J. Kinslow, Esq. (#2383110)
THE ZALKIN LAW FIRM, P.C.

31 12555 High Bluff Drive, Suite 260
San Diego, CA 92130

4: Tel: 858/259-3011
Fax: 858/259-3015

5

Attorneys for Plaintiffs
6

7
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John Dorman, Individually, and Joel
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) CASE NUMBER: 37-2010-00092450-CU-PO-CTL

) COMPLAINT FOR DAMAGES FOR:
)
) 1. NEGLIGENCE;
) 2. NEGLIGENT SUPERVISION/

FAILURE TO WARN;
NEGLIGENT HIRING/RETENTION

FRAUD;

NEGLIGENT FAILURE TO WARN, TRAIN,
OR EDUCATE PLAINTIFF;

) 6. INTENTIONAL INFLICTION OF

EMOTIONAL DISTRESS;

 9. SEXUAL HARASSMENT.7. NEGLIGENCE PER SE;
8. SEXUAL BATTERY; AND

 [Demand for Jury TFiall
) [Filed Concurrently with 'Certificates of Merit]
)
)

)

)
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)
)
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Based upon information and belief available to Plaintiffs, John Dorman and Joel

Gamboa, at the time of the filing of this Complaint, Plaintiffs make the following allegations:

PARTIES

1. Plaintiff, John Dorman, is an adult male. Plaintiff was a minor at the time of the

sexual abuse alleged herein.

1.1 Plaintiff, Joel Gamboa, is an adult male. Plaintiffwas a minor at the time of the

sexual abuse alleged herein.

2. Defendant Doe 1 La Jolla Church ("La Jolla Church") is a California corporation,

authorized to condwct business and conducting business in the State of California, with its

principal place of business in the County of San Diego, California. Defendant La Jolla

Church has responsibility for Jehovah's Witness Church operations in the La Jolla area of

California.

2.1. Defendant Doe 2 Linda Vista Church ("Linda Vista Church") is an entity of unknown

designation, autborized to conduct business and conducting business in the State of

California, with its principal place of business in the County of San Diego, California.

Defendant Linda Vista Church has responsibility for Jehovah's Witness Church operations

in the Linda Vista area of California.

2.2. Defendant Doe 3, Swpervisory Organization ("Supervisory orgamization") is a branch

of the Jehovah's Witness religion of unknown business designation located in Brooklyn,

New York, and conducting business in the State of New York, and elsewhere. Defendant

Supervisory Organization is the highest level of Jehovah's Witness governance, and is

responsible for administration of the Jehovah's Witness Church worldwide, :including

operations in California.

2.3. Defendant Doe 4, Perpetrator ("Perpetrator ") was at all times relevant a memberof

the Jehovah's Witness Church. Perpetratorheld vamous leadership positions within

Defendant La Jolla Church and' Defendant Linda Vista Church. During the dates of abuse

of Plaintiffs, Perpetrator was a practicing speaker, ministerial servant and / or Elder in the

leadership at Defendant La Jolla Church, Defendant Linda Vista Church and Does 5

through 100, and was under the direct supervision, employ and contr61 of Defendant La
-2-

COMPLAINT FOR DAMAGES

.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

.

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization and

Does 5 through 100.

3. Defendant Does 5 through 100, inclusive, are individuals and/or business or

corporate entities incorporated in and/or doing business in California whose true names

and capacities are unknown to Plaintiffs, Who therefore sue such Defendants by such

fictitious names, and who will amend the Complaint to show the true names and capacities

of each such Doe Defendant When ascertained. Each such Defendant Doe is legally

responsible in some manner for the events, happenings and/or tortious and unlawful

 conduct that caused the injuries and damages alleged in this Complaint.

4. Each Defendant is the agent, servant and/or employee of other Defendants, and

each Defendant was acting within the course and scope of his, her or its authority as an

agent, servant and/or employee of the other Defendants. The Defendants, and each of

them, are individuals, corporations, partnerships and other entities which engaged in,

joined in and conspired with the other wrongdoers in carrying out the tortiows and unlawful

activities described in this Complaint, and the Defendants, and each of them, ratified the«

acts of the other Defendants as described in tbis Complaint.

BACKGROUND FACTS APPLICABLE TO ALL COUNTS

5. Plaintiff John Dorman was 'born om September 7, 1977. Plaintiff John Dorman was

repeatedly and viciously sexually abused by:Perpetrator on numerous occasions between

1983 and 1985, when he was between the approximate ages of six and eight.

5.1. Plaintiff John Dorman experienced a strict Jehovah's Witness upbfinging. Plaintiff

John Dorman was taught to look at non-members of the Jehovah's Witness faith with

skepticism, and to trust in members of the Jehovah's Witness faith. Plaintiff John Dorman

was taught to trust, respect and revere Elders in the Jehovah's Witness Church. As a

minor in the Jehovah's Witness faith, Plaintiff John Dorman did not contemplate that an

Elder in the Jehovah's Witness Church would mislead him.

5.2. Plaintiff Joel Gamboa was born on December 31, 1980. Plaintiff Joel Gamboa was

repeatedly and viciously sexually abused by Perpetrator from approximately 1988 until
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approximately 1995. The abwse ceased when Plaintiff Joel Gamboa moved away from the

San Diego area in 1995.

5.3. At the time of the sexual abuse by Perpetrator, Joel Gamboa attended religious

services at Defendant Linda Vista Church. Perpetrator frequently spoke at religious

services at Defendamt Linda Vista Church, and also was sent to Plaintiff Joel Gamboa's

home by Defendant Linda Vista Church to instruct Plaintiff Joel Gamboa in Jehovah's

Witness matters.

5.4. Plaintiffs are informed and believe and on that basis allege that Defendant La Jolla

Church was aware that Perpetrator was providing Plaintiff Joel Gamboa instruction through

Defendant Linda Vista Church. Plaintiffs are further informed and believe and on that

basis allege that Defemdant Linda Vista was aware that Perpetrator had been reproved for

his conduct in sexually abusing boys at Defendant La Jolla Church, but continued to allow

Perpetrator access to Joel Gamboa.

5.5. Plaintiffs are informed and believe and on that basis allege that Defendant

Supervisory Organization exerts influence over which members of the Jehovah's Witness

faith can be appointed as elders and:ministerial servants. Plaintiffs are further informed

and believe and on that basis allege that Perpetrator could not have been appointed as an

elder or ministerial servant without the approval of Defendant Supervisory Organization.

6. Plaintiffs are informed and believe and on that basis allege that, during the period of

abuse of Plaintiff John Dorman, and during the time period during which the molestation of

Plaintiff Joel Gamboa began, Perpetrator was a ministerial servant with Defendant La Jolla

Church. A ministerial servant is equivalent to a deacon #1 Catholicism. Ministerial servants

are appointed to assist the Elders with routine work in the local congregation.

6.1. Plaintiffs are informed and believe and on that basis allege that Perpetrator was

frequently chosen as a speaker to preach to the congregation by the Elders and was being

groomed by the Elders at Defendant La Jolla Church to become an Elder himself.

6.2. Plaintiffs are informed and believe, and on that basis allege that sometime in the

early 1990s Perpetrator became an Elder with Defendant La Jolla Church. Each
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congregation of Jehovah's Witnesses'has a body of Elders who are responsible for the

governance of the congregation, including selecting speakers, directing preaching and

serving on committees that investigate and decide disciplinary action cases and impose

punishments. The Elders are the highest authority at the congregational level.

7 In approximately December of 1993, or January of 1994, Plaintiff John Dorman

confided in his mother that he had been sexually abused by Perpetrator. On the night that

Mrs. Dorman learned that her son had 'been sexually abused by Perpetrator, she placed a

telephone call to an Elder at Defendant La Jolla Church. The Elder confirmed that his son

had also been sexually abused Iby Perpetrator.

7.1. After getting off the phone with the Elder from Defendant La Jolla Church, Mrs.

Dormam called Perpetrator to confront him about the abuse of her son. Perpetrator

confessed that he had sexually abused Plaintiff John Dorman, but defended himself by

saying that it had occurred several years earlier, and that he had been "reproved" by

Defendant La Jolla Church, which means that a judicial committee withim Defendant La

Jolla Church determined that Perpetrator was considered to be repentant for his acts.

8. In approximately 1995, Plaintiff John Dorman received a telephone call from an

Elder from Defendant La Jolla Church. Plaintiff John Dorman was interviewed about the

abuse by Perpetfator, and was told that the statute of limitations had already expired for

both criminal and civil claims relating to the molestation by Perpetrator. This statement

was not correct when it was made. The civil statute of limitation had not expired on Plaintiff

John Dorman's claim at that time.

8.1. Plaintiff is informed and believes and on that basis alleges that the representative of

Defendant La Jolla Church that made this statement knew that it was incorrect when made,

and intentionally misled Plaintiff John Dorman so that he would be umable to exercise his

legal rights to press criminal charges or pursue a civil action resulting from the molestation

by Perpetrator.

8.2. Plaintiff John Dorman reasonably relied on the statement by the representative of

Defendant La Jolla Church that he was unable to pwrsue a civil action or press criminal
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charges resulting from the molestation by Perpetrator due to the expiration of the statute of

limitations. Plaintiff, in reliance on the representations by the Elder from Defendant La

Jolla Church, did not pursue criminal charges agaimst Perpetrator, nor did he pursue civil

claims against Perpetrator or Defendant La Jolla Church.

8.3. Plaintiff John, Dorman did not discover, and could not reasonably have discovered,

that the criminal and civil statwtes of limitation had not expired in 1995, as represented by

the Elder from Defendant La Jolla,Church until January of 2010.

8.4. During her conversation with an Elder from Defendant Church, Mrs. Dorman was

told that Defendant was aware that Perpetrator had sexually abused children from

Defendant La Jolla Church, and that she should not pursue the matter any further. The

representative of Defendant La Jolla Church informed Mrs. Dorman that this was a church

matter, and Defendant La Jolla Church would take care of it. The Elder at Defemdant La

Jolla Church also threatened that if Mrs. Dorman pursued there wouid be repercussions

that would effect her and her family's standing in the local Jehovah's Witness community.

8.5. At the time the threat was made, Mrs. Dorman reasonably believed that the

representative of Defendant La Jolla Church would follow through on the threat amd that

there would be dire consequences for her and her family.

8.6. This threat reasonably cawsed Mrs. Dorman to cease pursuing the matter of the

molestation of her son by Perpetrator and to accept and believe the representations of the

Elder of Defendant La Jolla Church that the criminal and civil statutes of limitations had

expired by 1995.

8.7. Defendant La Jolla Church, by virtue of its threats against Mrs. Dorman and its

misleading statements to Plaintiff John Dorman, prevented Plaintiff John Dorman from

commencing an action at any earlier date. Defendant La Jolla Cburch is equitably

estopped from asserting the statute of limitations as a bar to Plaintiff John Dorman's

action.

9. Plaintiffs are informed and believe and on that basis allege that although Defendant

La Jolla Church was aware, prior to December of 1993, that Perpetrator had sexwally
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abused children at Defendant La Jolla Church, Defendant La Jolla Church determined that

Perpetrator was repentant for his sexual molestation of children and was retained in his

leadership position with Defendant La Jolla Church where he continued to have access to

children and continued to abuse Plaintiff Joel Gamboa. By retaining Perpetrator after

learning of his past sexual abuse of children, Defendant La Jolla Church ratified and

authorized Perpetratof conduct.

9.1. In approximately December of 1993 or January of 1994, Defendant La Jolla Church i

gained actual knowledge that Plaintiff John Dorman was sexually abused by Perpetrator.

Notwithstanding this knowledge, Defendant La Jolla Church retained Perpetrator in his

leadership position with Defendamt La Jolla Church. By retaining Perpetrator after learning

of his sexual abuse of Plaintiff John Dorman, Defendant La Jolla Church ratified and i

author.ized Perpetrator' conduct.

9.2. In approximately 1995, after his family had moved away from the San Diego area,

Plaintiff Joel Gamboa received a telephone call from at least two Jehovah's Witness , 'i

Elders. J6el was asked if he had been sexually molested by Perpetrator. Joel Gamboa i

confirmed that he had been sexually abused. Defendant La Jolla Church did not report the I

abuse to law enforcement, did not offer any aid to Plaintiff Joel Gamboa in recovering or

minimizing the damage caused by the molestation, and Plaintiff Joel Gamboa is informed

and believes and on that basis alleges that Defendant La Jolla Church retained Perpetrator

in his leadership position in Defendant La Jolla Church. By doing these acts, Defendant La '

Jolla Church ratified and authorized Perpetrator' conduct.

9.3. Defendant La Jolla Church, 'having knowledge, prior to December of 1993, that

Perpetrator had committed acts of Childhood sexual abuse, and retaining Perpetrator in a

leadership position authorized Perpetratof subsequent sexwal abuse of children, including

Plaintiff Joel Gamboa.

10. Defendant La Jolla Chur.ch, through its Elders, ministerial servants, speakefs,

employees, agents ad volunteers knew of unlawful sexual comduct by Perpetrator prior to

some or all of the molestation of Plaintiff Joel Gamboa.
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10.1. After becoming aware of acts of childhood sexual abuse committed by Perpetrator,

Defendant La Jolla Church did not warn or advise the congregation of the danger that

Perpetrator posed to children, or his past history of sexually abusing minors.

10.2. Defendant La Jolla Church actively concealed Perpetrator' sexwal abuse of children,

and prevemted members of the congregation from learning of Perpetrator' sexual abuse of

children.

10.3. Defendant La Jolla Chwrch, notwithstanding its 'knowledge of acts of childhood

sexual abwse committed by Perpetrator, held Perpetrator out to the community and the

conregation, including Plaintiff Joel Gamboa, as a ministerial servant, speaker and / or

Elder in good standing with,Defendant La Jolla Church. In doing so, Defendant La Jolla

Church represented that Plaintiff Joel Gamboa, and other minor parishioners, were safe in

Perpetrator' presence and under his supervision. Defendant La Jolla Church knew these

representations to be false.

10.4. Defendant La Jolla Church had sole knowledge of Perpetrator' history of sexually

abusing children. As a result of Defendant La Jolla Church's affirmative and active conduct

in suppressing information relating to. Perpetrator' sexual abuse of children, such facts

were not known or reasonably discoverable to Plaintiff Joel Gamboa.

10.5. By virtue of their superior knowledge of Perpetrator' past history of sexually abusing

minors, and active conduct in preventing Plaintiff Joel Gamboa from ascertaining similar

knowledge, Defemdant La Jolla Church assumed obligations to warn and or disclose the

danger posed by Perpetrator to Plaintiff Joel Gamboa and other parishioners.

10.6. Defendant La Jolla Church, having knowledge of the high rates of recidivism among

individuals who commit childhood sexual abuse, and with knowledge that Perpetrator had

repeatedly engaged in acts of childhood sexual abuse even after being reprimanded and

reproved by Defendant La Jolla Church, retained Perpetrator in a leadership position with,

Defendant La Jolla Church where he had access to children in conscious disregard of the

substantial likelihoodthat minor parishioners would be sexually abused as a result of its

actions. Defendant La Jolla Church fraudulently, intentionally and knowingly breached its
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obligation by not warning Plaintiff Joel Gamboa of the risk posed by Perpetrator.

10.7. Defendant La Jolla Church affirmatively misrepresented to Plaimtiff John Dorman in

approximately 1995 that the statute of limitations for both a criminal actiom against

Perpetrator and a civil case resulting from the abuse had expired, and that no legal action

could be taken by Plaintiff John Dorman.

10.8. This representation was false when made since Plaintiff John Dorman had not

reached the age of majority and the civil statute of limitations had not even commenced

running. Defendant La Jolla Church and its agent and representatives knew this statement

to be false when uttered.

10.9. Plaintiff John Dorman reasonably relied on the statement to his detriment.

11. The sexual abuse and exploitation of Plaintiff John Dorman and the circumstances

under which it occurred caused Plaintiff John Dorman to develop various psychological

coping mechanisms which reasonably made him incapable of ascertaining the resulting

damages from that conduct, or the wrongfulness of Perpetrator' conduct. Plaintiff John

Dorman did not begin to discover the causal relationship between the molestation and

adulthood psychological injuries until after the birth of his son in 2008. Thus, within the

three years prior to the filing of this Complaint, Plaintiff discovered that the psychological

injury or illness occurring after the age of majority was caused by the sexual abuse.

11.1. The sexual abuse and exploitation of Plaintiff Joel Gamboa and the circumstances

under which it occurred caused Plaimtiff Joel Gamboa todevelop various psychological

coping mechanisms which reasonably made him incapable of ascertaining the resulting

damages from thatconduct, or tbe wrongfulness of Perpetrator' conduct. In approximately

2008 or 2009, Plaintiff Joel Gamboa learned, that Perpetrator was still associated with, and

attendimg Jehovah's Witness services in the San Diego area. At that time, Joel was forced

to revisit his victimization by Perpetrator, and discovered, for the first time, that

psychalogical injuries occurring during his adulthood were cawsed by the molestation by

Perpetrator. Tbus, within the three years prior to the filing of this Complaint, Plaintiff

discovered that the psychological injury or illness occurring after the age of majority was
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caused by the sexual abuse.

FIRST CAUSE OF ACTION

NEGLIGENCE

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

112. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

13. Defendants had a duty to protect the minor Plaintiffs when they were entrusted to

their care by Plaintiffs' parents. ,Plaintiffs' care, welfare, and/or physical custody was

temporarily entrusted to Defendants. Defendants voluntarily accepted the entrusted care

of Plaintiffs. As such, Defendants owed Plaintiffs, minor children, a special duty of care, in

addition to a duty of ordinary care, and owed Plaintiffs the higher duty of care that adults

dealing with children owe to protect them from harm.

14. Defendants, by and through their agents, servants and employees, knew or

reasonably should have known of the Perpetrator's dangerous and exploitivepropensities

and/or that the Perpetrator was an unfit agent. it was foreseeable that if Defendants did

not adequately exercise or provide the duty of care owed to children in their care, including

but not limited to Plaintiffs, the children entrusted to Defendants' care would be vulnerable

to sexual abuse by the Perpetrator.

15. Defendants breached their dwty of care to the minor Plaintiffs by allowing the

Perpetrator to come into contact with the minor Plaintiffs without supervision; by failing to

adequately hire, supervise, or retain the Perpetrator who they permitted and enabled to

have access to Plaintiffs; by failing to investigate or otherwise confirm or deny such facts

about the Perpetrator; 'by failing to tell or concealing from Plaintiffs, Plaintiffs' parents,

guardians, or law enforcement officials that the Perpetrator was or may have been sexually

abusing minors; by failing to tell or concealing from Plaintiffs' parents, guardians, or law

enforcement officials that Plaintiffs were or may have been sexually abused after
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Defendants knew or had reason to know that the Perpetrator may have sexually abused

Plaintiffs, thereby enabling Plaintiffs to continue to be endangered amd sexually abused,

and/or creating the circumstance where Plaintiffs were less likely to receive medical/mental

health care and treatment, thus exacerbating the harm d6ne to Plaintiffs; and/or by holding

out the Perpetrator to the Plaintiffs and their parents or guardians as being in good

standing and trustworthy. Defendants cloaked within the facade of normalcy Defendants'

and/or the Perpetrator's contact and/or actions with the Plaintiffs and/or with other minors

who were victims of the Perpetrator, and/or disguised the mature of the sexual abuse and

contact.

16. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incwr expenses for medical and

psychological treatment, therapy, and counseling.

SECOND CAUSE OF ACTION

NEGLIGENT SUPERVISION/FAILURE TO WARN

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

17. Plaintiffs incorporate all paragraphs of this Complaint as iffully set forth herein.

18. Defendants had a duty to provide reasonable supervision of the Perpetrator; to use

reasonable care in investigating the Perpetrator; and to provide adequate warning to the

i Plaintiffs, the Plaintiffs' families, minor students, and minor parishioners of the

Perpetrator's dangerous propensities and unfitness.
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19. Defendants, by and through their agents, servants and employees, knew or

reasonably showld have known of the Perpetrator's dangerous and exploitive propensities

and/or that the Perpetrator was an unfit agent. Despite such knowledge, 'Defendants

negligently failed to swpervise the Perpetrator in the position of trust and authorityas a

Jehovah's Witness speaker, ministerial servant, Elder, ,religious instrwctor, counselor,

surrogate parent, spiritual mentor, emotional mentor, and/or other awthority figure, Where

he was able to commit the wrongful acts against the Plaintiffs. Defendants failed to provide

reasonable supervision of the Perpetrator, failed to use reasonable care in investigating the

Perpetrator, amd failed to provide adequate warning to Plaintiffs and Plaintiffs' families of

the Perpetrator's dangerous propensities and unfitness. Defendants further failed to take

reasonable measures to prevent future sexwal abuse.

20. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnimgs and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

THIRD CAUSE OF ACTION

NEGLIGENT HIRING/RETENTION

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

21. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

22. 'Defendants had a duty to not hire and/or retain the Perpetrator, amd other

employees, agents, volunteers, and other representatives, given the Perpetrator's

dangerous and exploitive propensities.
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23. Defendant La Jolla Church, Defendant Linda Vista Church, Defendant Supervisory

Organization and Does 5 through 100, by and through their agents, servants and

employees, knew or reasonably should have known of the Perpetrator's dangerous and

exploitive propemsities and/or that the Perpetrator was an unfit agent. Despite such

knowledge, Defendants negligently hired and/or retained the Perpetrator in the position of

trwst and authority as a Jehovah's Witness speaker, ministerial servant, Elder, religious

instructor, counselor, surrogate parent, spiritual mentor, emotional mentor, and/or other

authority figure, where he was able to commit the wrongful acts agaimst the Plaintiffs.

Defendants failed to use reasonable care in investigating the Perpetrator and failed to

provide adequate warning to Plaintiffs and Plaintiffs' families of the Perpetrators

dangerous propensities and unfitness. Defendants further failed to take reasonable

measures to prevent future sexual abuse.

24. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

FOURTH CAUSE OF ACTION

FRAUD

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

25, Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

26. Defendants knew and/or had reason to know of the sexual misconduct of the
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27. Defendants misrepresented, concealed or failed to disclose information relating to

sexual misconduct of the Perpetrator as described herein, and that Defendants continued

to misrepresent, conceal, and fail to disclose information relating to sexwal misconduct of

the Perpetrator as described herein.

28. Defendamts knew that they misrepresented, concealed or failed to disclose

information relating to sexual misconduct of the Perpetrator.

29. Plaintiffs justifiably relied upon Defendants for information relating to sexual

misconduct of the Perpetrator.

30. Defendants, with the intent to conceal and defraud, did misrepresent, conceal or fail

to disclose information relating to the sexual miscondwct of the Perpetrator.

31. As a direct result of Defendants' fraud, Plaintiffs have suffered, and continue to

suffer greatpain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to swffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incwr expenses for medical and

psychological treatment, therapy, and counseling.

32. In addition, when tPlaintiffs finally discovered the fraud of Defendants, and

continuing thereafter, Plaintiffs experienced recurrences of the above-described injuries.

In addition, when Plaintiffs finally discovered the fraud of Defendants, and continuing

thereafter, Plaintiffs experienced extreme and severe mental and emotional distress that

Plaintiffs had been the victim of the Defendants' fraud; that Plaintiffs had mot been able to

help other minors being molested because of the fraud; and that Plaintiffs had not been

able because of the fraud to receive timely medical treatment needed to deal with the

problems Plaintiffs have suffered and continue to suffer as a result of the molestations.
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FIFTH CAUSE OF ACTION

NEGLIGENT FAILURE TO WARN. TRAIN. OR EDUCATE PLAINTIFF

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

33. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

34. Defendants breached their duty to take reasonable protective measures to protect

Plaintiffs and other minor parishioners and/or students from the risk of childhood sexual

abuse by the Perpetrator, such as the failure to properly warn, train, or educate Plaintiffs

and other minor parishioners and/or students about how to avoid such a risk, pursuant to

Juarez v. Boy Scouts of America. Inc., 97 Cal.Rptr.2d 12, 81 Cal.App.4th 377 (2000).

35. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss.of r

enjoymemt of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, amd counseling.

SIXTH CAUSE OF ACTION

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization, Defendant Perpetrator and Does 5 through 100; Plaintiff Joel Gamboa

Against Defendants La Jolla Church, Defendant Linda Vista Church, Defendant

Supervisory Organization, Defendant Perpetrator and Does 5 through 100)

36. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

37. Defendants' conduct was extreme and outrageous and was intentional or done
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recklessly.

38. As a result of Defendants' conduct, Plaintiffs experienced and continue to

experience severe emotional distress resulting in 'bodily harm.

39. As a result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, ,humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; 'have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

SEVENTH CAUSE OF ACTION

NEGLIGENCE PER SE

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Supervisory

Organization and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization

and Does 5 through 100)

40. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

41. At all times or sometimes herein mentioned, there was in full force and effect Penal

Code §§ 32; 11166; 273a; 266j; 285; 286(b)(1) & (2); 286(c); 288(a) & (b); 288a(b)(1) & (2);

288*c); 289(h), (1) & @; 647.6; or any prior laws of California of similar effect at the time

these acts described herein were committed. These laws made unlawful certain acts

relating to the sexual abuse of minors.

42. At the times mentioned herein, Defendants were in violation of the aforesaid

statutes in doing the acts set forth herein.

43. Plaintiffs were within the class of persons to be protected by Penal Code §§ 32;

11166; 273a; 266j; 285; 286(b)(1) & (2); 286(c); 288(a) & (b); 288a(b)(1) & (2); 288a(c);

289(h), (1) & 0); 647.6; or any prior laws of California of similar effect at the time these acts
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described herein were committed.

44. As a result of the above-described conduct, Plaintiffs have suffered, and will

continue to suffer great pain of mind: and body, shock, emotional distress, physical

manifestations of emotional distress, embarrassment, loss of self-esteem, disgrace,

humiliation, and loss of enjoyment of life; have suffered and will continue to suffer

spiritually; were prevented and will continue to be prevented from performing Plaintiffs'

daily activities and obtaining the full enjoyment of life; have sustained and will continue to

sustain loss of earnings andl earning capacity; and/or have incurred and will continue to

incur expenses for medical and psychological treatment, therapy, and counseling.

EIGHTH CAUSE OF ACTION

SEXUAL BATTERY Civil Code 5 1708.5)

(All Plaintiffs Against All Defendants)

45. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

46. From approximately 1983 to 1985, the Perpetrator engaged in unpermitted, harmfult

and offensive sexual contact upon the person of Plaintiff John Dorman, and Defendant La 

Jolla Church, Defendant Linda Vista Church, Defendant Supervisory Organization and

Does 5 through 100 ratified or approved of that sexual contact.

47. From approximately 1988 to approximately 1995, the Perpetrator engaged in

unpermitted, harmful and offensive sexual contact upon the person of Plaintiff Joel

Gamboa, and Defendant La Jolla Church, Defendant Linda Vista Church, Defendant

Supervisory Organization and Does 5 through 100 ratified or approved of that sexual

contact.

48. As a,result of the above-described conduct, Plaintiffs have suffered, and continue to

suffer great pain of mind and body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and continue to suffer spiritually; were prevented and will

continwe to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoyment of life; have sustained and will continue to sustain loss of earnings and earning
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capacity; and/orhave incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling. Pursuant to Civil Code § 1708.5(c),

Plaintiffs are also entitled to injunctive relief for this cause of action pursuant, in which the

Perpetrator 'is enjoined from committing further acts of sexual battery.

NINTH CAUSE OF ACTION

SEXUAL HARASSMENT

(Plaintiff John Dorman Against Defendants La Jolla Church, Defendant Perpetrator

and Does 5 through 100; Plaintiff Joel Gamboa Against Defendant La Jolla Church,

Defendant Linda Vista Church, Defendant Perpetrator and Does 5 through 100)

49. Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth herein.

50. During Plaintiff John Dorman's time as a congregant, church member and student at

Defendant La Jolla Church, Perpetrator intentionally, recklessly and wontonly made sexual

advances, sexual solicitations, sexual comments and sexual requests and engaged in

other visual, vefbal or physical conduct of a sexual nature based on Plaintiff John

Dorman's gender that were unwelcome, pervasive and severe, including but not limited to

engaging in sexual talk with John Dorman and touching John Dorman in a sexually

motivated and' illegal manner, all while Perpetrator was acting in the course and' scope of

his agency with Defendant La Jolla Church and Does 5 through 100.

51. During Plaintiff Joel Gamboa's time as a congregant, church member and student at

Defendant ILinda Vista Church, Perpetrator intentionally, recklessly and wontonly made

sexual advances, sexual solicitations, sexual comments and sexual requests and engaged

in other visual, verbal or physical conduct of a sexual nature based on Plaintiff Joel

Gamboa's gender that were unwelcome, pervasive and severe, including but not limited to

engaging in sexual talk with Joel Gamboa and touching Joel Gamboa in a sexually

motivated and illegal manner, all while Perpetrator was acting in the course and scope of

his agency with Defendant Linda Vista Church and Does 5 through 100.

52. The incidents of sexual misconduct and sexual harassment outlined herein took

place while Plaintiff John Dorman was under the control of Perpetrator, in his capacity as a
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4

ministerial servant, ,teacher and speaker at Defendant La Jolla Church and while

specifically acting on behalf of the Defendant La Jolla Church and Does 5 through 100.

53. The incidents of sexual misconduct and sexual harassment outlined herein took

place while Plaintiff Joel Gamboa was under the control of Perpetrator, in his capacity as a

ministerial servant, teacher and speaker at Defendant La Jolla Church, and while

specifically acting on behalf of the Defendant La Jolla Church, Defendant Linda Vista

Church and Does 5 through 100.

54. During Plaintiff John Dorman's time as a church member, congregant and student at

Defendant La Jolla Church, Perpetrator intentionally, recklessly and wontonly did acts

which resulted in harmful and offensive contact with intimate parts of Plaintiff John

Dorman's person, including but not limited to, using his position as a ministerial servant,

teacher and speaker to require Plaintiff John Dorman to give into his sexual suggestions,

and used his authority and position of trwst to exploit John Dorman physically, sexually and

emotionally.

55. During Plaintiff Joel Gamboa's time as a church member, congregant and student at' ' 3

Defendant Limda Vista Church, Perpetrator intentionally, recklessly and wontonly did acts

which resulted in harmful and offensive contact with intimate parts of Plaintiff Joel

Gamboa's person, including but not limited to, using his position as a ministerial servant,

teacher and speaker to require Plaintiff Joel Gamboa to give into his sexual suggestions,

and used his authority and position of trust to exploit Joel Gamboa physically, sexually and

emotionally.

56. Because of Plaintiff John Dorman's relationship with Perpetrator, Plaintiff John

Dorman's young age as a minor congregant and student, and Plaihtiff John Dorman's

inexpemence, Plaintiff John Dorman was emotionally unable to terminate the contact he

had with Perpetrator.

57. Because of Plaintiff Joel Gamboa's relationship with Perpetrator, Plaintiff Joel

Gamboa's young age as a congregant and student, and Plaintiff Joel Gamboa's

inexperience, Plaintiff Joel Gamboa was emotionally unable to terminate the contact he
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had with Perpetrator. -

58. Because of Perpetrator' position of authority over Plaintiff John Dorman, Plaintiff

John Dorman's mental and emotional state, and Plaintiff John Dorman's young age under

the age of consent, Plaintiff John Dorman was unable to, and did not, give meaningful

consent to such acts.

59. Because of Perpetrator' position of authority over Plaintiff Joel Gamboa, Plaintiff

Joel Gamboa's mental and emotional state, and Plaintiff Joel Gamboa's young age under

the age of consent, Plaintiff Joel Gamboa was unable to, and did not, give meaningful

consent to such acts.

60. Even though Defendant La Jolla Church, Defendant Linda Vista Church and Does 5

through 100 knew or should have known of these activities by Perpetrator, Defendant La

Jolla Church, Defendant Linda Vista Church and Does 5 through 100 did nothing to

investigate, supervise or monitor Perpetrator to ensure the safety of the minor students and

choir members.

61. Defendant La Jolla Church, Defendant Linda Vista Church and Does 5 through

100's conduct was a breach of their duties to Plaintiffs.

63. As a result of the above-described conduct, Plaintiffs have suffered and will continue

to suffer great pain of mind andi body, shock, emotional distress, physical manifestations of

emotional distress, embarrassment, loss of self-esteem, disgrace, humiliation, and loss of

enjoyment of life; have suffered and will continue to suffer spiritually; were prevented and

will contimue to be prevented from performing Plaintiffs' daily activities and obtaining the full

enjoymentof life; have sustained and will continue to sustain loss of earnings and earning

capacity; and/or have incurred and will continue to incur expenses for medical and

psychological treatment, therapy, and counseling.

WHEREFORE, Plaintiffs pray for damages; costs; interest; statutory/civil penalties

according to law; punitive damages against Defendant Perpetrator; attorney's fees and

such other relief as the court deems appropriate and just.
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1 JURY DEMAND

2 Plaintiffs demand a jury trial on all issues so triable.

3 THE ZALKIN LAW FIRM, P.C.

4

5 Dated: 1/ (> By:
Devin M. ey

6 Attorney for Plaintiffs

7

8
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[ Irwin M. Zalkin, Esq., (#89957)
Devin M. Storey, Esq. (#234271)
Michael J. Kinslow, Esq. (#238310
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, CA 92130
Tel: 858-259-3011
Fax: 858/259-3015

Attorney for Plaintiffs

. .

FILED
Cle,4 4 Re Sunerlor Court

MAY 1 3 ?011

By: A SEAMONS, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

John Dorman, Individually, and Joel
Gambog Individually,

Plaintiffs,

VS.

Defendant Doe 1, La Jolla Church;
Defendant Doe 2, Linda Vista Church;
Defendant Doe 3, Supervisory Organization;
Defendant Doe 4, Perpetrator; and Does 5
through 100,

Defendants.

)

)
)

)

Case No: 37-2010-00092450-CU-PO-CTL

PLAINTIFFS' REPLY IN SUPPORT
OF MOTION TO COMPEL FURTHER
DOCUMENTS FROM DEFENDANTS

Date: 5-20-11
Time: 9:00 a.m.

Judge: Steven R. Denton
Dept: C-73

889 132011 PH.-
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I. INTRODUCTION

The documents at issue in this motion are administrative in nature. They begin chronologically

with a written complaint by Plaintiff John Dorman's parents to a local congregation of Jehovah's

Witnesses about Plaintiff Dorman's molestation by the Perpetrator. The ensuing documents chronicle

the progress ofthe complaint through the Jehovah's Witness judicial process. The documents describe

the judicial committee's investigation of a crime, its findings, its decision to disfellowship the

Perpetrator, the evidence supporting that decision, and the process by which the Perpetrator was

reinstated as one ofJehovah's Witnesses.

The documents contain statements of fact uncovered through the judicial investigation of the

misconduct by the Perpetrator. Each such statement made to a judicial committee was made with the

knowledge that it could be disclosed to elders at the Branch Office; circuit or district overseers; elders on

a judicial committee created to hear an appeal ofthe original judicial committee's disposition; subsequent

congregation secretaries and elders; the Watchtower Legal Department; possibly local law enforcement;

and elders on a judicial committee convened to determine whether to reinstate the Perpetrator.

While Defendants have liberally used the word "confidential" to describe communications made

to a judicial committee, there is a stark difference between keepihg information confidential as the word

is used by the Defendants (i.e. 'subject to potential review by multiple individuals within the Jehovah's

Witness Church), and confidential for purposes of triggering the clergy-penitent privilege, which requires

that thecommunication not be disclosed to a single soul who was not present for the original

communication. See Cal. Evid. Code § 1032 (requiring the communication to be made in confidence, "in

the presence of no third person" to a person with a religious obligation to keep the statement secret); see

also Roman Catholic Archbishop of Los Angeles v. Superior Court (2005) 131 Cal.App.4th 417 (RCALA)

(communication not privileged when shared with multiple individuals within church who were tasked

with caring for the communicant.) A statement made with knowledge that it may be shared with some

third person is not a confidential statement under the Evidence Code, and is therefore not privileged.

In addition to asserting the clergy-penitent privilege, Defendants make claims relating to the

religion clauses of the First Amendment, the relevance of documents generated after the last date of

1
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molestation ofthe Plaintiffs, and third party privacy.' None ofthese ancillary objections provide any

basis for denying production of the subject documents. The motion to compel should be granted.

II. THE CLERGY-PENITENT PRIVILEGE

The foundation of the clergy-penitent privilege in California is the making of a "penitential

communication." A "penitential communication means a communication made in confidence, in the

presence of no third person so far as the penitent is aware, to a member of the clergy who, in the course of

the discipline or practice of the clergy member's church, denemination, or organization is authorized or

accustemed to hear those communications and, under the discipline or tenets of his or her church,

denomination, or organization, has a duty to keep those communications secret." Cal. Evid. Code § 1032.

This provision was interpreted in RCALA, 131 Cal.App.4th 417, which provides the controlling analysis.

A. Roman Catholic Archbishop of Los Angeles v. Superior Court (RCALA)

RCALA involved grand jury subpoenas to compel production of certain priests' personnel files in

the possession of the Archbishop. 132 Cal.App.4th at 424. The Archdiocese argued that:

"[U]nder the Church's ' formation of clerfy' doctrine, a bishop is charged with the responsibility
of sanctifying his priests, and is obligatea to care for and treatany emotional, physical, or spiritual
problem a pnest may be experiencing. In carrying out this obligation... the bishop is oblised to
intervene and judge inappropriate conduct of any priest and to impose restrictions and penalties as
appropriate in his moral judgment... these tasks require open communications between the
bishop and his priests." 131 Cal.App.4th at 427.

Such discussions between the Archbishop and his priests were considered confidential and often

took place in the context of"troubled-priest interventions."

The bishop is permitted to appoint Episcopal vicars who wield the authority of the bishop in the

limited spheres to which the vicar is appointed. Id The Archbishop appointed a Vicar for Clergy to help

him manage his "formation of clergy" obligations. Id "Participants in the Archdiocese's troubled-priest

interventions knew any communications likely were to be shared with more than one person." Id at 444-

445. However, records relating to such investigation are kept confidential and apart from the priest's

personnel file. Id at 428. The court noted:

"The Archdiocese argues the challenged subpoenaed documents fall within California's clergy-

i The issue ofthird party privacy was conclusively and exhaustively discussed in Plaintiffs' moving
papers, and no further discussion is warranted by Defendants' Opposition.
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penitent privileBe because they were confidential communications made in the course oftroubled-
priest interventions, and under the tenets of the church, Cardinal Mahony and the Vicar for Clergy
were authorized to hear the communications and obligated to keep them secret. The Archdiocese
also presented evidence the interventions with troubled priests depend on the troubled priests'
understanding the communications will be held in confidence wimin the church." 131
Cal.App.4th at 444 (italic emphasis in original.)

The Archdiocese attempted to interpret the "penitential communication" requirement of the

clergy-penitent privilege so liberally as to require only that the communication be held in confidence

within the church. The Archdiocese also argued that since the Vicar for Clergy exercises the

Archbishop's formation of clergy powers, they are really alter egos and the sharing ofinformation

between them is not a disclosure to a third person. Id at 445. The court disagreed, finding that keeping

communications within the Church, or even within a select few within the Church who would make

decisions about the troubled priests' care, was not sufficient to qualify as a "penitential communication."

"This sharing of information violates Evidence Code section 1032's requirement that the
penitent's communication be 'made in confidence, in the presence of no third person so far as the
penitent is aware.'" Id at 445. Moreover, "the fact that both parties to the original
communication knew it likely would be transmitted to a third person vitiated ab initio any
privilege under Evidence Code section 1032, or, alternatively, constituted a waiver of the
privilege." Id.

1. Defendants' Arguments Regarding RC4Lt's Application to this Case

Defendants attempt to distinguish RCALA by arguing that the communications in question were

"communications by a Catholic priest in the presence of a 'vicar for clergy' and a bishop" and that

"Catholic tenets or doctrine do not require that such a person be present during those communications."

(Defendants' Opposition at 8)(italic emphasis omitted.) Defendants claim that the Jehovah's Witness

religion, on the other hand, "mandates the presence of three or more elders when the communication

regards allegations of serious wrongdoing or sin, which included childhood sexual abuse." (Defendants'

Opposition at 8.)2

As an initial matter, Defendants misrepresent the facts of RCALA. The statements at issue in that

2 Defendants also argue that RCALA is inapplicable because it involved "testimony and evidence to be
presented to a grand jury in a criminal proceeding." (Defendants' Opposition at 8.) The express
previsions of California Evidence Code §§ 1030-1034 do not change when the privilege is applied in a
civil action rather than a criminal proceeding. Either the requirements of the statute are met, or they are
not. In RCALA, the writings did not contain"penitential communications," so the documents were not
privileged. The criminal nature of the proceeding had no bearing on the analysis.
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case were not made in the presence of a "vicar for clergy and a bishop," but were instead:

1. Letters from Cardinal Roger Mahony to a priest (Doe 1 No. 16-17, Doe 2 No. 79);
2. Letters from a priest to the Vicar for Clergy (Doe 1 No. 50-52);
3. Memoranda from the Vicar for Clergy to Cardinal Mahony (Doe 1 No. 80, Doe 2 No. 31-

32, Doe 2 No. 140, Doe 2 No. 172);
4. A document containing summaries and excerpts of Doe 1 No. 1,6-17 and Doe 1 No. 80;
5. A letter from Cardinal Mahony's predecessor to the Vicar for Clergy (Doe 2 No. 13);
6. A memorandum to file written by the Vicar for Clergy (Doe 2 No. 23);
7. A letter from the Vicar for Clergy to a priest (Doe 2 No. 183), and;
8. A document containing excerpts from Doe 2 No. 140, Doe 2 No. 172 and Doe 2 No. 183.

The statements in these documents did not fail to be privileged because they were made in the

presence of more than one priest. The documents failed to be privileged because they were made with the

knowledge that the single priest receiving the statement was likely to share the communication with

others who were not present for the original communication. RCALA, 131 Cal.App.4th at 447-448.

Defendants attempt to confuse the issues by highlighting the difference between the body of elders

method of local church governance used by the Jehovah's Witnesses and the single priest method of

church governance used by the Catholic Archdiocese in RCALA. Regardless of the method of local

governance chosen by the particular church, the fundamental inquiry raised by RCALA is whether the

particular statement at issue was made with the knowledge that some third party may gain access to the

statement. If that is the case, then the statement was not made in confidence in the absence of any third

party as required by the statute. This precise aspect of RCALA is controlling ofthe issues in this case.

2. Application of RCAL,4 to This Case

The RCALA court determined that none ofthe subject documents were privileged since they

involved routine matters related to investigation of molestation and also contained statements made by

priests who the communications may be shared with a third person. Id At 447-448. For instance:

"Doe 1 No. 80: This is a memorandum from the Vicar for Clergy to Cardinal Mahony, reporting
on a conversation with a priest. The referee reasonably could conclude this document did not
constitute a penitential communication because it merely reported on the priest's cooperation with
this therapists, strategized about possible legal problems and discussed church assignments.
Moreover, the letter was not within the clergy-penitent privileBe because it was not sufficiently
confidential in that the parties to the communication knew it likely would be transmitted to a third
person." RCALA, 131 Cal.App.4th 446.

This excerpt from RCALA is illustrative of the problems with Defendants' position. The excerpt

was not sufficiently confidential to be a"penitential communication" because it was known as a result of

4

PLAINTIFFS' REPLY IN SUPPORT OF MOTION TO COMPEL FURTHER DOCUMENTS



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the Archdiocese's policy of appointing a Vicar for Clergy to help the Archbishop satisfy his formation of

clergy obligations that a statement made in the context of a troubled priest intervention would likely be

shared among several people responsible for decision-making regarding the offending priest.

Similarly, any person making a statement to a judicial committee must likewise have known that

"such communications were likely to be shared" with a third person. While Defendants claim that

statements made to local elders are required to be kept confidential, they use that term much more loosely

than did the Legislature in defining"penitential communication." Defendants concede that following a

decision by a judicial committee to disfellowship a member, a notice of disfellowshipping is sent to

"Branch Office elders." (Defendants' Opposition at 3.) The notice of disfellowshipping sent in this case

required the local congregation to divulge the name and position of the disfellowshipped member, the

date of disfellowshipping, the offense that led to the disfellowshipping, the names of the elders on the

judicial committee, whether there was an appeal, and required the judicial committee to:

"Please provide a brief summary, but complete, of the matter: (1) What led to the commission Of
the bad act? (2) Had the person been advised or censured previously? (3) What factors, including
the lack of proper acts of repentance, led the person to that decision? (See point number 3 in
back.) (Use additional page if you need more space.)... What evidence was presented ofthe bad
act, such as a confession, two or more Witnesses, etc.?" (Plaintiffs' Exhibit 1, notice of
expulsion.)

Defendants concede that congregationelders seek advice generally from Branch Officeelders

regarding issues concerning the congregation and its members, and that elders from the local

congregation Defendants actually sought advise from Branch Office elders as well as circuit and district

overseers.

Defendants also fail to dispute Plaintiffs' evidence that a statement made to a judicial committee

at the congregation level could be made available to the Watchtower; to a different group of elders in the

course of an appeal; and to a potentially different group of elders at the local congregation in the context

of a request for reinstatement after a period of disfellowship. (Plaintiffs' Motion to Compel at 3-4.)

In this case, the notice of disfellowshipping ofthe Perpetrator makes clear that Kevin Phillips,

Eduardo Chavez, Florentino Gracia and Jesus Martinez comprised the judicial committee that

disfellowshipped the Perpetrator. But, Juan Guardado, Ronald Cortez and Jesus Martinez were the group

of elders that later determined whether to reinstate the Perpetrator. (Plaintiffs' Exhibit 2, Deposition of

5
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Juan Guardado at 42:10 - 44:20.) In considering the reinstatement request, Guardado opened the

Perpetrator's confidential file and discussed its contents with Cortez and Martinez. (Plaintiffs' Exhibit 2,

at 49:19 - 50:2.)

Later, in 2005 or 2006, the body of elders at Playa Pacifica re-opened and examined the contents

ofthe Perpetrator's confidential file.3 (Plaintiffs' Exhibit 3, Deposition of Dennis Palmer at 35:6-40:2.)

These elders were not on the original judicial committee that disfellowshiped the Perpetrator, nor did they

consider the Perpetrator's reinstatement request.

The policies and practices ofthe Jehovah's Witnesses to allow multiple layers of review of

information obtained by local elders following a complaint related to childhood sexual abuse, both at the

congregation and national level, conclusively establish that such communications do not qualify as

penitential communications because they are not sufficiently"confidential." Moreover, the evidence in

this case establishes that at least 11 elders of the Playa Pacifica Spanish Congregation reviewed the

contents of the Perpetrator's confidential file over the course of more than a decade for varying purposes.

An unknown number of Branch Office elders were also provided with substantial information gathered by

the original judicial committee in the notice of disfellowshipping, and the voluminous correspondence

that followed.

Any statements made to the original judicial committee, witness declarations, confessions,

correspondence with the Branch Office, district or circuit overseers, committee member notes, the notice

of disfellowshipping, and any other documents relating to sexual abuse by the Perpetrator, were

indisputably viewed by individuals who were not on the original judicial committee. The documents at

issue, and' the statements contained therein simply are not sufficiently confidential to qualify as

"penitential communications." The documents are not privileged.

B. Defendants' out of State Authorities

Rather than relying on the clearly-controlling in-state authority cited by Plaintiffs, RCALA,

Defendants instead cite out-of-state cases which, upon inspection, are clearly inapplicable. Defendants

3 Withheld Document 18 is a page of notes by elders in Playa Pacifica regarding the Perpetrator dated
October 26,2006. That document was signed by four elders from Playa Pacifica. None of whom was a
member of the original judicial committee.
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cite State v. Martin (Wash. 1999) 975 P.2d 1020,1028, In re GrandJury (3d Cir. 1990) 918 F.2d 374,

384 and Scott v. Hammock (Utah 1994) 870 P.2d 947,956 forthe proposition that"the presence ofthird

persons who are 'essential to and in furtherance ofthe communication' does not void the penitent-clergy

privilege." (Defendant Opposition at 7.) California's statutory structure mandates a different result.

Under Evidence Code § 91'2(d):

"A disclosure in confidence of a communication that is protected by a privilege provided by
section 954 (lawyer-client privilege), 994 (physician-patient prvilege), 1014 (psychotherapist-
patient privilege), 1035.8 (sexual assault counselor-victim pnvilege), or 1037.5 (domestic
violence counselor-victim privilege), when disclosure is reasonably necessary for the
accomplishment of the purpose for which the lawyer, physician psychotherapist, sexual assault
counselor, or domestic violence counselor was consulted, is not a waiver of the privilege."

Evidence Code § 912 (d) contains a list ofprivileges that are not waived when a confidential

communication is shared among people who are reasonably necessary for the advancement of the purpose

of the consultation. 'sNotably, the clergy-penitent relationship is missing from the enumerated

relationships that benefit from this 'reasonably necessary disclosure' rule." RCALA, 131 Cal.App.4that

445, n. 14. Under the maxim ofexclusio unius est exclusio alterius, this Court must determine that the

clergy-penitent privilege was not erroneously excluded from this list, but instead that the Legislature

intentionally determined that the sharing Of a privileged communication waives the clergy-penitent

privilege in such circumstances. The out of state cases cited by Defendants are clearly inconsistent with

California law and should not be followed.

Defendant also relied on Jane Doe v. Latter-Day Saints (Wash. 2004) 90 P.2d 1147, and

discussed the case at length. The defendant in Doe claimed that a report from a local disciplinary

proceeding to the national church in Utah was privileged under the clergy-penitent privilege. The court of

appeal was asked to decide whether all of the members of the disciplinary counsel were "clergy."

Applying the rule discussed in the previous paragraph, the court determined that they were, in fact, clergy.

The court expressly refrained from making any determination of whether the accused's"communications

were a confession and the disciplinary proceedings were confidential," because the plaintiff did not

appeal the trial court's decision on the issue. Id at 563, n.13. A case is not authority for propositions not

considered. Sonic-Calabasas A, Inc. v. Moreno (2011) 51 Cal.4th 659,694.

Similarly, in Berry v. Watchtower Bible and Tract Society of New York, Inc, (N.H. 2005) 879

7
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A.2d 1124, the court noted that the mandatory reporting statute did not create a civil duty, and, therefore

'*we need not decide whether Jehovah's Witness elders qualify as *clergy' for purposes ofthe evidentiary

religious privilege." 879 A.2d at 1128. Again, this Court should not consider Berg because the issue for

which Defendants cite the case was expressly not considered. Sonic-Calabasas A, 51 Cal.4th at 694.

A persuasive authority that is on point is the decision by Judge Raymond A. Guadagni from the

County of Napa, who determined in 2005 that:

"Defendants object to the production of a number of documents regupsted by plaintiffs on the
ground that they are protected by the penitential communication prlvilege contained in Evidence
Code section 1032. This court tinds that the privilege does not apply to communications between
the alleged abusers and the Judicial Committee. The evidence presented by beth sides establishes
that communications within the Judicial Committee do not fall within the scope ofthe privilege.
First, it is clear that the Judicial Committee's purpose is to investigate sins for which
disfellowship is a potential penalty... Second, the priyilege does not apply because the Judicial
Committee was under no duty to keep the commumcations private. In iact, the evidence
establishes that the Judicial Committee was required to communicate information obtained
regarding potential cases of child molestation to the Watchtower Society Headquarters."
(Plaintiffs Exhibit 4, Order by Judge Raymond A. Guadagni in Charissa W., et aL v. Watchtower
Bible and Tract Socieo, ofNew York; et aL, (Cafifornia Judicial Council Coordinated Proceeding
Case Number 4374) at 2.)

Following this decision by Judge Guadagni, a Petition for Writ of Mandate by the Watchtower was

denied by the First District Court of Appeal.4 (Plaintiffs' Exhibit 5, Order Denying Petition for Writ of

Mandate.)

RCALA is controlling and mandates a finding that the subject documents are not privileged.

However, ifthis Court is inclined to consider persuasive authorities, the out-of-state cases cited by

Defendants are of no value since they consider substantially different statutory schemes, and the pertinent

issues raised by this motion are not considered. Plaintiffs' Exhibits, on the other hand, provide an

example of how these issues have been resolved through application of California law.

C. Local Elden Cannot Transmute Unprivileged Statements by Church Members into
Confidential Communications

Defendants argue that a church member can make a statement to multiple members of the body of

4 The Petition for Writ of Mandate filed by the Watchtower Bible and Tract Society of New York in
Charissa W. is exceedingly similar to the opposition filed by Defendants in this case. Many portions of
the argument from the writ petition are actually reproduced verbatim in Defendants' Opposition in this
case. (Plaintiffs' Exhibit 6, Petition for Writ of Mandate, Case Number A114329.)
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elders, who can in turn relay that allegedly confidential statement to a potentially infinite number of

additional elders, with the result that the original communication, as well as all subsequent divulgences of

the origihal confidence, are protected by the clergy-penitent privilege. Defendant rationalizes this

position by arguing that the "member of the clergy" who received the original communication, becomes a

penitent when he or they relay the information to others.5

Defendants seek an unprecedented expansion of the California clergy-penitent privilege. This

privilege dbes not exist to cloak all intra-church communications with privilege. Following Defendants'

interpretation of the privilege to is logical extension, any statement made to or by a member of the

Jehovah's Witness faith regarding a sin is privileged and can never be discovered, no matter how many

people within the church are privy to the communication at the time the statement is made, or later. This

argument is ludicrous and completely at odds with the secrecy required by Evidence Code lili 1030-1034.

Defendants seek to establish that the multiple members of the body of elders who receive the

original communication, while better than a single clergyman, may nonetheless be insufficient to the task

of providing counsel, so resort to additional elders for advice is necessary. Through this line of argument,

Defendant seeks to circumvent Evidence Code § 912(drs omission ofthe clergy-penitent privilege from

the list of privileges that benefit from the reasonably necessary disclosure rule, The Legislature clearly

did not intend this type of secondary communication to be privileged.

Moreover, this position was considered and, rejected by RCALA, where communications from one

clergymember to another regarding the well-being of the penitent did not create multiple layers of

privilege. Instead, the court held that the divulgence was evidence that the original communication was

not confidential in the first instance, or alternatively demonstrated a waiver. 131 Cal.App.4th at 447-448

III. THE WITHHELD DOCUMENTS ARE WITHIN THE SCOPE OF CIVIL DISCOVERY

Defendants claim that withheld documents 7-14 and 16-18 are not reasonably calculated to lead to

Defendants claim that in camera review of the subject documents is necessary to determine if the
documents contain privileged statements. Additional review would be a waste ofjudicial time and
resources, since both the policy and practices of the Jehovah's Witnesses, and the specific facts of this
case, conclusively establish that any statements made to the judicial committee were likely to be, and
were, disclosed to third parties. In camera review of the documents cannot change the immutable fact
that the documents do not contain "penitential communications" and are accordingly not privileged.
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admissible evidence largely because they were generated after the abuse of Plaintiffs ended. The standard

for what is discoverable is exceedingly broad. See Cal. Code Civ. Proc. § 2017.010(party can get

discovery of any matter that is relevant or reasonably calculated to lead to the discovery of admissible

evidence.)

Withheld Documents 12 - 14 are letters written by the Perpetrator to request reinstatement.

According to the deposition testimony of Juan Guardado, he would have expected the Perpetrator's

requests for reinstatement to include a statement that he is repentant for his sins, and possibly an

admission to the wrongful conduct. The Perpetrator could not have been granted reinstatement if he had

not admitted to the conduct. (Plaintiffs' Exhibit 2, at 42:10 - 43:12.) Withheld Documents 7,9,16,1,7

and 18 contain names of victims of sexual abuse or their parents. Such documents are undoubtedly

within the scope of discovery. Withheld Documents 8, 10 and 11 are relevant toward establishing that

Defendants' treatment of a known pedophile creates liability for ratification or punitive damages. The

subject documents are within the broad scope of discovery and should be produced,

IV. FIRST AMENDMENT

As discussed above, all statements made to the body of elders following the Dormans' complaint

that the Perpetrator had molested their son, and all correspondence drafted as a result thereof, have been

shared liberally among the elders of the Playa Pacifica Spanish Congregation, and the Branch Office over

the last fifteen years. This practice of liberal access to purportedly "confidential" statements is consistent

with established Jehovah's Witness policy. These truths, without mere, doom Defendants' assertion of

privilege. Even if one were to assume that multiple members of a body of elders could cumulatively

qualify as a "member of the clergy," the statements and documents at issue here still would not qualify for

protection under the clergy-penitent privilege because they are not sufficiently confidential. This

treatment ofthe Defendants is identical to the court of appeal's treatment ofthe Catholic Archdiocese at

issue in RCALA, and clearly raises no real or invented First Amendment concerns.

V. CONCLUSION

This Court should grant Plaintiffs' motion to compel as to each ofthe eighteen documents at

issue.

Dated: g//iv'(
/ / 10 Devin M. Sto ttorney for
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Irwin M. Zalkin, Esq. SBN 89957
Devin M. Storey, Esq. SBN 234271
Michael J. Kinslow, Esq. SBN 238310
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, California 92130
Telephone (858) 259-3011
Facsimile: (858) 259-3015
Attorney for Plaintiffs

PROOF OF SERVICE
F i LED

Clerk n<tho Sunallor Court

MAY 1 3 2011

By: A SEAMONS, Deputy

I, Lisa E. Maynes, am employed in the city and county of San Diego, State of
California. I am over the age of 18 and no a party to the action; my business address is 12555
High Bluff Drive, Suite 260, San Diego, CA 92130.

On May 13, 2011, I caused to be served:

PLAINTIFFS' REPLY IN SUPPORT OF MOTION TO COMPEL FURTHER
DOCUMENTS FROM DEFENDANTS

in this action by placing a true and correct copy of said documents(s) in sealed envelopes
addressed as follows:

SEE ATTACHED SERVICE LIST

(BY MAIL) I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S.
Postal Service on that same day with postage thereon fully prepaid at San Diego,
California, in the ordinary course of business. I am aware that on motion ofthe Daily
served, service is presumed invalid if postal cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

_X_ (BY PERSON SERVICE) By causing to be delivered by hand to the offices of the
addressee(s).

I declare under penalty of pel:jury under the laws of the State of California that the
foregoing is true and correct.

Dated: 5-) 3-9 1 €** M k/tis . aynes
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MAILING LIST

James M. McCabe, Esq.
The McCabe Law Firm, APC
4817 Santa Monica Avenue, Suite B
San Diego, CA 92107
Tel: 619-224-2848
Fax: 619-224-0089

email: jim@mccabelaw. net
Attorneys f6r Defendants
Defendant Doe 1, La Jolla Spanish Congregation
Defendant Doe 2, Linda Vista Spanish Congregation
Defendant Doe 3, Watchtower Bible & Tract Society ofNew York
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Irwin M. Zalkin, Esq., (#89957)
Devin M. Storey, Esq. (#234271)
Michael J. Kinslow, Esq. (#238310)
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, CA 92130
Tel: 858-259-3011
Fax: 858/259-3015

Attorney for Plaintiffs

. .

Fl LED
Ct®111 d tha Suoerlor Court

MAY 1 3 7011

By: A SEAMONS, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

John Dorman, Individually, and Joel
Gamboa, Individually,

Plaintiffs,

VS.

Defendant Doe 1, La Jolla Church;
Defendant Doe 2, Linda Vista Church;
Defendant Doe 3, Supervisory Organization;
Defendant Doe 4, Perpetrator; and Does 5
through 100,

Defendants.

Case No: 37-2010-00092450-CU-PO-CTL

PLAINTIFFS' REPLY IN SUPPORT
OF SEPARATE STATEMENT TO

MOTION TO COMPEL FURTHER
DOCUMENTS

Date: 5-20-11
Time: 9:00 a.m.
Judge: Steven R. Denton
Dept: C-73
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Document:

Description:

Privileges:

, Argument:

Opposition:

Reply:

.

Withheld Document l.

April 11, 1994, letter from John and Manuela Dorman to the elders ofthe English

Congregation, Monmouth, Oregon.

Minister-Communicant Privilege

The"minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032 since the statement

was not made with the expectation that the recipient of the document would not disclose it

to any third party. The drafter of this document is not a "penitent" as defined in California

Evidence Code § 1031 since the drafters knew that this document would not be held in

confidence. Defendant Watchtower is neither a "penitent," nor a "member of the clergy"

and therefore has no standing to assert this privilege. Cal. Evid. Code §§ 1033,1034. Any

privilege that was formed was waived by the transmission and disclosure of the statement

from the individual member of the clergy who received the communication to the

Defendant. Cal. Evid. Code § 912(a). This document is in the possession of a party other

than the original recipient which must result in an unequivocal waiver of any previously-

existing privilege.

Defendants did not serve Plaintiffs with an Opposition to Plaintiffs' Separate Statement in

Support of Plaintiffs' Motion to Compel Further Documents. Despite a phone call to the

offices of Counsel for Defendants and a telephone message left thereWith, no effort was

made to remedy this oversight. Plaintiffs' therefore presume that Defendants intentionally

declined to file any Opposition.

This document is not "confidential." Jehovah's Witness Policy requires that the Legal

Department of the Watchtower be informed by local congregations receiving complaints

regarding childhood sexual. In addition, Jehovah's Witness Policy requires that such

complaints be investigated by ajudicial committee at the congregation where the

Perpetrator of the abuse was a member, or where the victim was a member, if different.
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.

Any privilege regarding this document was waived by subsequent disclosure. Although

this document was addressed to the Monmouth (Oregon) English Congregation, Defendant

Watchtower concedes that the document is in its files in New York. The document was

undoubtedly transmitted from the original recipient to the Watchtower; thereby waiving

any putative privilege.

Document: Withheld Document 2.

Description: April 13, 1994, letter from the presiding elder (overseer) in the English Congregation,

Monmouth, Oregon to the elders in the U.S. Service Department regarding [John

Dorman] and [Doe 4 Perpetrator]:

Privileges: Minister-Communicant Privilege

Argument: The"minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032 since the drafter of the

document could have no expectation that the recipient of the communication would hold it

in confidence and not disclose it to any third party. The drafter of this document is not a

"penitent" as defined in California Evidence Code § 1031. The recipient ofthis document

is not a "member of the clergy" as defined in California Evidence Code § 1030.

Defendant is neither a "penitent," nor a"member of the clergy" and therefore has no

standing to assert this privilege. Cal. Evid. Code §§ 1033,1034. Any privilege that was

formed was waived by the transmission and disclosure of the statement from the

individual member ofthe clergy who received the communication to the Defendant. Cal.

Evid. Code § 912(a).

Opposition: None.

Reply: This document is not "confidential." This document does not involve a penitential

communication under California Evidence Code § 1032 since the drafter of the document

could have no expectation that the recipient of the communication would hold it in
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confidence and not disclose it to any third party. This document is one in a chain of

documents comprising the administrative response of an institution te a report of

childhood sexual abuse and is in no way penitential, Moreover, the letter was necessarily

written with the expectation that some action would result.

Withheld Document 3.

June 9, 1994, letter from elders in U.S. Service Department to body of elders for the

English Congregation, Monmouth, Oregon, with a P.S. to the body ofelders for the Playa

Pacifica Spanish Congregation, regarding [Doe 4 Perpetratorl.

Minister-Communicant Privilege

The"minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. This document was

addressed to two separate groups of elders, which means it was never made in the absence

of any third person and was therefore not a penitential communication. The drafter of this

document is not a"penitent" as defined in California Evidence Code § 1031. The

recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant is neither a "penitent," nor a "member of the clergy"

and therefore has no standing to assert this privilege. Cal. Evid. Code §§ 1033,1034.

Moreover, only a statement made to a "member of the clergy" can be a "penitential

communication." See Cal. Evid. Code § 1032. A statement from a"member ofthe

clergy" to a penitent is not privileged. Finally, any privilege that was formed was waived

by the transmission and disclosure of the statement from the individual member of the

clergy who received the communication to the Defendant. Cal. Evid. Code § 912(a).

None.

This document is not "confidential." The document is addressed to the Monmouth,

Oregon Congregation, but contains additional instructions to the elders of the Playa
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Document:

Description:

Privileges:

Argument:

Opposition:

Reply:

Pacifica Spanish Congregation. Since the letter has two addressees it cannot possibly be a

penitential communication, and is not privileged. In this regard, it is similar to the letter in

Roman Catholic Archbishop of Los Angeles v. Superior Court (2005) 131 Cal.App.Ath

417, 447, which was addressed to the Cardinal, witha"cc" to the Vicar for Clergy. The

document was not a penitential communication, and neither is Withheld Document 3.

Withheld Document 4.

March 29, 1995, letter from elders on Service Committee for Playa Pacifica Spanish

Congregation to elders in the U.S. Service Department, regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower, who is a corporation, is neither a

"penitent," nor a "member of the clergy" and therefore has no standing to assert this

privilege Cal, Evid. Code §§ 1'033,1034. Moreover, only a statement made to a

"member of the clergy" can be a "penitential communication." See Cal. Evid. Code §

1032. A statement from a "member of the clergy" to a penitent is not privileged. Finally,

any privilege that was formed was waived by the transmission and disclosure of the

statement from the individual member of the clergy who received the communication to

the Defendant. Cal. Evid. Code § 912(a).

None.

This document is not "confidential." This document is one in a chain of documents
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comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices of the Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by ajudicial committee determining

whether to reinstate the wrongdeer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Finally, any privilege originally associated with this document has been waived. Plaintiff

has produced evidence that information regarding the Perpetrator's sexual abuse of

children was disclosed to the Watchtower in the notice of disfellowshipping of the

Perpetrator, and in the voluminous subsequent correspondence between Playa Pacifica and

the Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the,allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

6

PLAINTIFFS' REPLY IN SUPPORT OF SEPARATE STATEMENT TO MOTION TO
COMPEL FURTHER DOCUMENTS



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Document:

Description:

Privileges:

Argument:

Opposition:

Reply:

.

Withheld Document 5.

April 27, 1995, letter from elders in the U.S. Service Department to the body of elders for

Playa Pacifica Spanish regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege

The"minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter ofthis document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower, who is a corporation, is neither a

"penitent," nor a "member of the clergy" and therefore has no standing to assert this

privilege Cal. Evid. Code §§ 1033,1034. Moreover, only a statement made to a

"member of the clergy" can be a"penitential communication." See Cal. Evid. Code §

1032. A statement from a "member of the clergy" to a penitent is not privileged. Finally,

any privilege that was formed was waived by the transmission and disclosure of the

statement from the individual member of the clergy who received the communication to

the Defendant. Cal. Evid. Code § 912(a).

None.

This document is not"confidential." This document is one in a chain of documents

comprising the administrafive response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department ofthe Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information
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Document:

Description:

Privileges:

Argument:

.

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal ofthe original

judicial committee's disposition of complaint, and by a judicial committee determining

whetherto reinstate the wrongdoer as one of.Tehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Finally, any privilege originally associated with this document has been waived. Plaintiff

has produced evidence that information regarding the Perpetrator's sexual abuse of

children was disclosed to the Watchtower in the notice of disfellowshipping of the

Perpetrator, and in the voluminous subsequent correspondence between Playa Pacifica and

the Watehtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Withheld Document 6.

August 18, 1995, letter from the elders on the Playa Pacifica Spanish Congregation

Judicial Committee for [Doe 4 Perpetrator] te elders in the U.S. Service Department

regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege

The "minister-communicant" privilege does not apply. This document does not invelve a

8

PLAINTIFFS' REPLY IN SUPPORT OF SEPARATE STATEMENT TO MOTION TO
COMPEL FURTHER DOCUMENTS



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

penitential communication under California Evidence Code § 1,032. Each statement

centained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter ofthis document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a "member ofthe clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop ofLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

The privacy rights of third parties are not absolute, and are subject to a balancing against

other interests that favor production of documents. See Doe 2 v. Superior Court (2005)

132 Cal.App,4th 1504, 1520-21. Such rights do not preclude production of redacted

documents. Moreover, Defendant is obligated to give notice to third parties whose privacy

rights are potentially by productien of the documents. Valley Bank OfNevada v. Superior

Court (1975) 15 Cal.3d 652,658. Redacted versions of the document should be produced

forthwith, and notice given to interested third parties so they have an opportunity to assert
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Opposition:

Reply:

their privacy rights. In the even that those third parties assert their rights, this Court

should balance the respective interests and determine whether the documents should be

produced.

None.

This document is not"confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course ofthe judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by a judicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. in short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who
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Document:

Description:

Privileges:

Argument:

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Withheld Document 7.

November 13, 1996, letter from elders in the Playa Pacifica Spanish Congregation to

elders in the U.S. Service Department, regarding [Doe 4 Perpetrator].

Minster-Communicant Privilege; Third Party Privacy; Relevance

The "minister-communicant" privilegedoes not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a "member of the clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause ofthe First Amendment does not protect against valid and neutral
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laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop ofLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

The privacy rights ofthird parties are not absolute, and are subject to a balancing against

other interests that favor production of documents. See Doe 2 v. Superior Court (2005)

132 Cal.App.4th 1504, 1520-21. Such rights do not preclude production of redacted

documents. Moreover, Defendant is obligated to give notice to third parties whose privacy

rights are potentially by production of the documents. Falley Bank ofNevada v. Superior

Court (1975) 15 Cal.3d 652,658. Redacted versions ofthe document should be produced

forthwith, and notice given to interested third parties so they have an opportunity to assert

their privacy rights. In the even that those third parties assert their rights, this Court

should balance the respective interests and determine whether the documents should be

produced.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence of the Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the
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Opposition:

Reply:

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not "confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices of the Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal ofthe original

judicial committee's disposition of complaint, and by a judicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a'*penitential communication. "

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent eorrespondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders ofthe

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly
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Document:

Description:

Privileges:

Argument:

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Plaintiffs' third party privacy analysis remains unchanged.

Defendant concedes that this document contains the names of victims of sexual abuse by

the Perpetrator, or the victim's parents. The document is plainly relevant and

discoverable.

Withheld Document 8.

January 7, 1997, letter from elders in the U.S. Service Department to the body of elders for

Playa Pacifica Spanish Congregation, regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter ofthis document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower, who is a corporation, is neither a

"penitent," nor a "member of the clergy" and therefore has no standing to assert this

privilege Cal. Evid. Code §§ 1033, 1034. Moreover, only a statement made to a

"member ofthe clergy" can be a"penitential communication." See Cal. Evid. Code §

1032. A statement from a "member of the clergy" to a penitent is not privileged. Finally,

any privilege that was formed was waived by the transmission and disclosure of the
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Opposition:

statement from the individual member of the clergy who received the communication to

the Defendant. Cal. Evid. Code § 912(a).

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop ofLos Angeles v. Superior Court (2005) 131 Cal.App,4th 417, 431.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.
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Reply:

.

This document is not "confidential:" This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices of the Jehovah' s

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal ofthe original

judicial committee's disposition of complaint, and by ajudicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a"penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly '

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.
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Document:

Description:

Privileges:

Argument:

This document is relevant toward establishing Defendants' liability for punitive damages

In regard to their handling of a known and admitted serial pedophile, and toward

establishing that Defendants ratified the sexual abuse.

Withheld Document 9.

July 24, 1999, letter from elders in the Playa Pacifica Spanish Congregation to elders in

the U.S. Service Department, regarding [Doe 4 Perpetrator].

Minister Communicant Privilege; Third Party Privacy; Relevance

The "minister-communicant" privilege does not apply. This decument does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a "member of the clergy" and has no standing to assert this privilege Cal,

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a). -

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman
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Catholic Archbishop ofLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

The privacy rights ofthird parties are not absolute, and are subject to a balancing against

other interests that favor production of documents. See Doe 2 v. Superior Court (2005)

132 Cal.App.4th 1504, 1520-21. Such rights do not preclude production of redacted

documents. Moreover, Defendant is obligated to give notice to third parties whose privacy

rights are potentially by production of the documents. Valley Bank ofNevada v. Superior

Court (1975) 15 Cal.3d 652,658. Redacted versions ofthe document should be produced

forthwith, and notice given to interested third parties so they have an opportunity to assert

their privacy rights. In the even that those third parties assert their rights, this Court

should balance the respective interests and determine whether the documents should be

produced.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery ofadditional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence of the Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetratorls conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant
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Opposition:

Reply:

.

information.

None.

This document is not"confidential." This document is one in a chain of documents

Comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential, Moreover, the policies and practices of the Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by a judicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication,"

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999' and in 2005
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Document:

Description:

Privileges:

Argument:

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Plaintiffs' third party privacy analysis remains unchanged.

Defendant concedes that this document contains the names of victims of sexual abuse by

the Perpetrator, or the victim's parents. The document is plainly relevant and

discoverable.

Withheld Document 10.

August 12, 1999, letter from elders in the U.S. Service Department to the body of elders

for Playa Pacifica Spanish Congregation, regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a "penitent" as defined in California Evidence Code § 1031.

The recipient ofthis document is not a "member ofthe clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower, who is a corporation, is neither a

"penitent," nor a "member ofthe clergy" and therefore has no standing to assert this

privilege Cal. Evid. Code §§ 1033, 1034. Moreover, only a statement made to a

"member ofthe clergy" can be a "penitential communication." See Cal. Evid. Code §

1032. A statement from a "member of the clergy" to a penitent is not privileged. Finally,

any privilege that was formed was waived by the transmission and disclosure of the

statement from the individual member of the clergy who received the communication to

20

PLAINTIFFS' REPLY IN SUPPORT OF SEPARATE STATEMENT TO MOTION TO
COMPEL FURTHER DOCUMENTS



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Opposition:

Reply:

the Defendant. Cal. Evid. Code § 912(a).

No privilege to refuse to disclose informationexists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop qfLos Angeles v. Superior Court (2005)131 Cal.App.4th 417, 431.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not "confidential." This document is one in a chain of documents
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comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in, disfellowship must be submitted' to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by a judicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived, Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice 0f disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, whe were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived,
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Document:

Description:

Privileges:

Argument:

.

This document is relevant toward establishing Defendants' liability for punitive damages

In regard to their handling ef a known and admitted serial pedophile, and toward

establishing that Defendants ratified the sexual abuse.

Withheld Document 11.

June 5,2000, letter from elders in the U.S. Service Department to the body of elders for

Playa Pacifica Spanish, regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege; Relevance

The"minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a "penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower, who is a corporation, is neither a

"penitent," nor a "member of the clergy" and therefore has na standing to assert this

privilege Cak Evid. Code §§ 1033,1034. Moreover, only a statement made to a

"member ofthe clergy" can be a"penitential communication." See Cal. Evid. Code §

1032. A statement from a "member of the clergy" to a penitent is not privileged. FinaHy,

any privilege that was formed was waived by the transmission and disclosure of the

statement from the individual member of the clergy who received the communication to

the Defendant. Cal. Evid, Code § 912(a).

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents
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Opposition:

Reply:

.

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop OfLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence of the Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demenstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not "confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing
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.

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the courseofthejudicial investigation must be saved ina confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by ajudicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who werenot present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

This document is relevant toward establishing Defendants' liability for punitive damages

In regard to their handling of a known and admitted serial pedophile, and toward

establishing that Defendants ratified the sexual abuse.

Document: Withheld Document 12.
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Description:

Privileges:

Argument:

Opposition:

Reply:

June 9, 1995, Notification of Expulsion or Disassociation sent by Playa Pacifica

Congregation Judicial Committee to elders in U.S. Service Department regarding [Doe 4

Perpetrator].

Minister-Communicant Privilege

The "minister-communicant" privilege dees not apply. This document does not involve a

penitential communication under Califernia Evidence Code § 1032. Each statement

contained within the subject decument was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a "penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a"member of the clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033, 1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

None.

This document is not"confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices of the Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department ofthe Watchtower, and that it be investigated'by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfeilowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by a judicial committee determining
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whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and'

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

This document is a request by the Perpetrator for reinstatement as one of Jehovah's

Witnesses. Juan Guardado testified that he would expect such a request to contain a

statement that the Perpetrator is repentant for his sins, and that such a document may

contain a confession. Such a document which undoubtedly contains an implied admission

to sexual abuse of children by virtue of claiming to be repentant for same, and may contain

an unequivocal admission to acts of sexual abuse with Plaintiffs is certainly within the

scope of discovery.

Document: Withheld Document 13.
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Description:

Privileges:

Argument:

October 13, 1995, letter from [Doe 4 Perpetrator] to the body of elders for the Playa

Pacifica Spanish Congregation, requesting reinstatement into the congregation.

Minister-Communicant Privilege; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained withinthe subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The '

drafter of this document is not a "penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a "member ofthe clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individuall member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cak Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants ofthe

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead te the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the
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Opposition:

Reply:

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not "confidential." This document is one in a chain ofdocuments

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices of the Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by ajudicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a"penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who
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Document:

Description:

Privileges:

Argument:

. .

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in, 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

This document is a request by the Perpetrator for reinstatement as one of Jehovah's

Witnesses. Juan Guardado testified that he would expect such a request to contain a

statement that the Perpetrator is repentant for his sins, and that such a document may

contain a confession. Such a document which undoubtedly contains an implied admission

to sexual abuse of children by virtue of claiming to be repentant for same, and may contain

an unequivocal admission to acts of sexual abuse with Plaintiffs is certainly within the

scope of discovery.

Withheld Document 14.

September 14,1,998, letter from [Doe 4 Perpetrator] to the body of elders fer the Playa

Pacifica Spanish Congregation, requesting reinstatement into the congregation.

Minister-Communicant Privilege; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contaihed within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter ofthis document is not a"penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a "member of the clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission
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Opposition:

Reply:

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all' manner of admissible ihformation. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Suchdocuments

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment ofrelevant

information.

None.

This document is not "confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential
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file, which can be evaluatedl by ajudicial committee hearing an appeal of the original

judicial committee's disposition ofcomplaint, andby ajudicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiffhas produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the aHegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

This document is a request by the Perpetrator for reinstatement as one of Jehovah's

Witnesses. Juan Guardado tesfified that he would expect such a request to contain a

statement that the Perpetrator is repentant for his sins, and that such a document may

contain a confession. Sucha document which undoubtedly contains an implied admission

to sexual abuse of children by virtue of claiming to be repentant for same, and may contain

an unequivocal admission to acts of sexual abuse with Plaintiffs is certainly within the

scope of discovery.
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Document:

Description:

Privileges:

Argument:

Withheld I)ocument 15.

January 27, 1999, letter from [Doe 4 Perpetrator] to the body of elders for the Playa

Pacifica Spanish Congregation, requesting reinstatement into the congregation.

Minister-Communicant Privilege; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a "penitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent" nor a "member of the clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the 1

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may
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Opposition:

Reply:

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conducti or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not"confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practicesofthe Jehovah's

Witness Churchrequire that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoihg

resulting in disfellowship must be submittedto the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee's disposition of complaint, and by a judicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication wiH ultimately gain access to it.

Such a cemmunication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the
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Document:

Description:

Privileges:

Argument:

.

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Plaintiffs' third party privacy analysis remains unchanged.

Defendant concedes that this document contains the names of victims of sexual abuse by

the Perpetrator, or the victim's parents. The document is plainly relevant and

discoverable.

Withheld Document 16.

July 4, 1999, draft of a letter from elders in the Playa Pacifica Spanish Congregation to

elders in the U.S. Service Department, regarding [Doe 4 Perpetrator].

Minister-Communicant Priv.ilege; Third Party Privacy; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a 'spenitent" as defined in California Evidence Code § 1031.

The recipient of this document is not a "member of the clergy" as defined in California

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a "member of the clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission
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and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws ofgeneral applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop OfLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

The privacy rights of third parties are not absolute, and are subject to a balancing against

other interests that favor production of documents. See Doe 2 v. Superior Court (2005)

132 Cal.App.4th 1504, 1520-21. Such rights do not preclude production ofredacted

documents. Moreover, Defendant is obligated to give notice to third parties Whose privacy

rights are potentially by production of the documents. FaUey Bank ofNevada v. Superior

Court (1975) 15 Cal.3d 652,658. Redacted versions of the document should be produced

forthwith, and notice given to interested third parties so they have an opportunity to assert

their privacy rights. In the even that those third parties assert their rights, this Court

should balance the respective interests and determine whether the documents should be

produced.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the
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Opposition:

Reply:

identities of other victims or witnesses who gave notice to the Church Defendants ofthe

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Suchdocuments

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not "confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial committee hearing an appeal of the original

judicial committee'*s disposition of complaint, and by ajudicial committee determining 

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."
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Document:

Description:

Privileges:

Argument:

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original cemmunications were

given access to them, any privilege is waived.

Plaintiffs' third party privacy analysis remains unchanged.

Defendant concedes that this document contains the names of victims of sexual abuse by

the Perpetrator, or the victim's parents. The document is plainly relevant and

discoverable.

Withheld Document 17.

July 20, 1999, draft of a letter from elders in the Playa Pacifica Spanish Congregation to

elders in the U.S. Service Department, regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege; Third Party Privacy; Relevance

The "minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter ofthis document is not a"penitent"as defined in California Evidence Code § 1031.
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The recipient of this document is not a "member of the clergy" as defined in California ,

Evidence Code § 1030. Defendant Watchtower is a corporation and therefore neither a

"penitent," nor a"member ofthe clergy" and has no standing to assert this privilege Cal.

Evid. Code §§ 1033,1034. Any privilege that was formed was waived by the transmission

and disclosure of the statement from the individual member of the clergy who received the

communication to the Defendant. Cal. Evid. Code § 912(a).

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal. Evid. Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop OfLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

The privacy rights ofthird parties are not absolute, and are subject to a balancing against

other interests that favor production of documents. See Doe 2 v. Superior Court (2005)

132 Cal.App.4th 1504, 1520-21. Such rights do not preclude production efredacted

documents. Moreover, Defendant is obligated to give notice to third parties whose privacy

rights are potentially by production of the documents. Valley Bank OfNevada v. Superior

Court (1975) 15 Cal.3d 652,658. Redacted versions ofthe document should be produced

forthwith, and notice given to interested third parties so they have an opportunity to assert

their privacy rights. In the even that those third parties assert their rights, this Court

should balance the respective interests and determine whether the documents should be

produced.
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Opposition:

Reply:

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonablycalculated

to lead to the discovery of admissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence ofthe Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, or the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not"confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhoed sexual

abuse and is in,no way penitential. Moreover, the policies and practices of the Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reported

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower, Any information

generated during the course of the judicial investigation must be saved in a confidential

file, which can be evaluated by a judicial cemmittee hearing an appeal ofthe original

judicial committee's disposition of complaint, and by a judicial committee determining

whether to reinstate thewrongdoer as one of Jehovah's Witnesses. In short, any
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Docurnent:

Description:

Privileges:

communication made to a body of elders regarding a sin for which disfellowship is a

possibility, including childhood sexual abuse, ismade with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a"penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtower in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiff has produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Plaintiffs' third party privacy analysis remains unchanged.

Defendant concedes that this d6cument contains the names of victims of sexual abuse by

the Perpetrator, or the victim's parents. The document is plainly relevantand

discoverable.

Withheld Document 18.

October 28,2006, notes of an elders meeting of elders in the Playa Pacifica Spanish

Congregation, regarding [Doe 4 Perpetrator].

Minister-Communicant Privilege; Third Party Privacy; Relevance
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Argument: The"minister-communicant" privilege does not apply. This document does not involve a

penitential communication under California Evidence Code § 1032. Each statement

contained within the subject document was made with the knowledge that it could be

disclosed to some third party who was not present for the original communication. The

drafter of this document is not a "penitent" as defined in California Evidence Code § 1031.

No privilege to refuse to disclose information exists, other than those specifically

enumerated by statute. Cal, Evid, Code § 911. There is no statute insulating religious

entities from responding to otherwise valid discovery simply because the documents

produced may have some discussion of church governance or doctrine. Moreover, the

Free Exercise clause of the First Amendment does not protect against valid and neutral

laws of general applicability, such as California's civil discovery statutes. See Roman

Catholic Archbishop OfLos Angeles v. Superior Court (2005) 131 Cal.App.4th 417, 431.

The privacy rights of third parties are not absolute, and are subject to a balancing against

other interests that favor production of documents. See Doe 2 v. Superior Court (2005)

132 Cal.App.4th 1504, 1520-21. Such rights do not preclude production of redacted

documents. Moreover, Defendant is obligated to give notice fo third parties whose privacy

rights are potentially by production of the documents. Valley Bank ofNevada v. Superior

Court (1975) 15 Cal.3d 652,658. Redacted versions of the document should be produced

forthwith, and notice given to interested third parties so they have an opportunity to assert

their privacy rights. In the even that those third parties assert their rights, this C6urt

should' balance the respective interests and determine whether the documents shouldbe

produced.

Plaintiffs are entitled to obtain discovery regarding any matter that is reasonably calculated
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Opposition:

Reply:

to lead to the discovery ofadmissible evidence. Cal. Code Civ. Proc. § 2017.010.

Documents generated after the last date of abuse of Plaintiffs are discoverable because

they may lead to all manner of admissible information. Such documents may disclose the

identities of other victims or witnesses who gave notice to the Church Defendants of the

Perpetrator's sexual abuse of children prior to the abuse of Plaintiffs. Such documents

may identify victims or witnesses, who may lead to the discovery of additional victims

who provide notice. Such documents may lead to the ascertainment of additional

witnesses who can corroborate changes in the Plaintiffs that coincide with the abuse, or

provide evidence of the Perpetrator's patterns and practices. Finally, such documents may

produce evidence that is relevant in demonstrating that the Defendant ratified the

Perpetrator's conduct, 0r the Defendant's liability for punitive damages. Moreover, the

requests for production are narrowly tailored toward the ascertainment of relevant

information.

None.

This document is not"confidential." This document is one in a chain of documents

comprising the administrative response of an institution to a report of childhood sexual

abuse and is in no way penitential. Moreover, the policies and practices ofthe Jehovah's

Witness Church require that any complaint regarding childhood sexual abuse be reperted

to the Legal Department of the Watchtower, and that it be investigated by local

congregation elders. In addition, substantial information regarding any wrongdoing

resulting in disfellowship must be submitted to the Watchtower. Any information

generated during thecourse ofthe judicial investigation must be saved in a confidential

file, which can be evaluated by ajudicial committee hearing an appeal ofthe original

judicial committee's disposition of complaint, and by ajudicial committee determining

whether to reinstate the wrongdoer as one of Jehovah's Witnesses. In short, any

communication made to a body of elders regarding a sin for which disfellowship is a
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possibility, including childhood sexual abuse, is made with knowledge that many people

who were not present for the original communication will ultimately gain access to it.

Such a communication does not meet the definition of a "penitential communication."

Any privilege originally associated with this document has been waived. Plaintiff has

produced evidence that information regarding the Perpetrator's sexual abuse of children

was disclosed to the Watchtewer in the notice of disfellowshipping of the Perpetrator, and

in the voluminous subsequent correspondence between Playa Pacifica and the

Watchtower. Additionally, Plaintiffhas produced evidence that at least 7 elders of the

Playa Pacifica Congregation, who were not on the original judicial committee who

investigated the allegations of sexual abuse by the Perpetrator have opened and thoroughly

reviewed the Perpetrator's confidential file. These reviews took place in 1999 and in 2005

or 2006. Because individuals who were not privy to the original communications were

given access to them, any privilege is waived.

Plaintiffs' third party privacy analysis remains unchanged.

Defendant concedes that this document contains the names of victims of sexual abuse by

the Perpetrator, or the victim's parents. The document is plainly relevant and

discoverable.

THE ZALKIN LAW FIRM, P.C.

Dated: FS(\C 257-
Devin M. Store' 1
Attorney for Pie.latifS
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Irwin M. Zalkin, Esq. SBN 89957
Devin M. Storey, Esq. SBN 234271
Michael J. Kinslow, Esa. SBN 238310
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, California 92130
Telephone (858) 259-3011
Facsimile: (858) 259-3015
Attorney for Plaintiffs

PROOF OF SERVICE

.

FILED
Clerk or me Superlor Court

MAY 1 3 2011

By: A. SEAMONS, Deputy

I, Lisa E. Maynes, am employed in the city and county of San Diego, State of
California. I am over the age of 18 and no a party to the action; my business address is 12555
High Bluff Drive, Suite 260, San Diego, CA 92130.

On May 13, 2011, I caused to be served:

PLAINTIFFS' REPLY IN SUPPORT OF SEPARATE STATEMENT TO MOTION TO
COMPEL FURTHER DOCUMENTS

in this action by placing a true and correct copy of said documents(s) in sealed envelopes
addressed as follows:

SEE ATTACHED SERVICE LIST

(BY MAIL) I am readily familiar withthe firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited withthe U.S.
Postal Service on that same day with postage thereon fully prepaid at San Diego,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid ifpostal cancellation date or postage meter aate is
more than one day after date of deposit for mailing in affidavit.

_X_ (BY PERSON SERVICE) By causing to be delivered by hand to the offices ofthe
addressee(s).

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: *) 3- 11 (D ' Li
-4. 0     -

LisiE. Maynes

/
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MAILING LIST

James M. McCabe, Esq.
The McCabe Law Firm, APC
4817 Santa Monica Avenue, Suite B
San Diego, CA 92107
Tel: 619-224-2848
Fax: 619-224-0089

email: jim@mccabelaw. net
Attorneys f6r Defendants
Defendant Doe 1, La Jolla Spanish Congregation
Defendant Doe 2, Linda Vista Spanish Congregation
Defendant Doe 3, Watchtower Bible & Tract Society ofNew York
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(BY FAX) I caused to be transmitted to the above-described document by facsimile
machine to the fax number(s) as shown. The transmission was reported as complete
and without error. (Service by Facsimile Transmission to those parties on the attached
List with fax numbers indicated.)



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Irwin M. Zalkin, Esq., (#89957)
Devin M. Storey, Esq. (#234271)
Michael J. Kinslow, Esq. (#238310)
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, CA 92130
Tel: 858-259-3011
Fax: 858/259-3015

Attorney for Plaintiffs

.

Fl LED
Ct'.* r' 'll Superior Court

MAY 1 3 ?011

By: A SEAMONS, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

John Dorman, Individually, and Joel
Gamboa, Individually,

Plaintiffs,

VS.

Defendant Doe 1, La Jolla Church;
Defendant Doe 2, Linda Vista Church;
Defendant Doe 3, Supervisory Organization;
Defendant Doe 4, Perpetrator; and Does 5
through 100,

Defendants.

Case No: 37-2010-00092450-CU-PO-CTL

DECLARATION OF DEVIN M.
STOREY IN SUPPORT OF
PLAINTIFFS' REPLY TO THEIR
MOTION TO COMPEL FURTHER
DOCUMENTS

Date: 5-20-11
Time: 9:00 a.m.

Judge: Steven R. Denton
Dept: C-73
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I, Devin M. Storey, declare as follows:

1. I am an attorney duly licensed to practice law in the State of California. I am associated with The

Zalkin Law Firm, P.C. I am the attorney of record for Plaintiffs John Dorman and Joel Gamboa in the

instant action.

2. Attached as Plaintiffs' Exhibit 1 is a true and correct copy ofthe Notice of Disfellowshipping of

the Perpetrator. The original document was in Spanish. As a result, also included in Exhibit 1 is a

certified Spanish to English Translation of the original document produced by Defendant, and a

certificate of the authenticity of the translation.

3. Plaintiffs' Exhibit 1 was produced by Defendant Watchtower in this litigation in a heavily

redacted form, but nonetheless demonstrates the type of information that is required to be transmitted to

the Watchtower by a local congregation upon disfellowshipping a member.

4. The document provides, much-needed clarity to all that has been omitted by the Declaration of

Richard Ashe, Jr., submitted by Defendants. Mr. Ashe declares that upon disfellowshipping a member,

the local congregation provides the "name of the disfellowshipped person, the date of disfellowshipping,

and the Scriptural basis for disfellowshipping." (Declaration of Richard Ashe, at 111.9.) In truth, the

notice of disfellowshipping submitted in this case contains those things, as well as many more, including

a complete summary ofthe matter and the nature of the evidence establishing the guilt of the wrongdoer.

What is omitted from the Ashe Declaration speaks loudly of the self-serving nature of the Declaration,

and the misplaced attempt to mislead this Court into believing that very little information is transmitted

from the local congregation to the Branch Office. This Court regard the Ashe Declaration with caution.

5. Attached as Plaintiffs' Exhibit 2 is a copy ofpages 42-50 ofthe deposition of Juan Guardado

taken in this litigation.

6. Attached as Plaintiffs' Exhibit 3 is a copy ofpages 35-40 ofthe deposition of Dennis Palmer,

taken in this litigation.

7. Attached as Plaintiffs' Exhibit 4 is a copy of an order dated September 29,2005, in the matter of

Charissa W., et al. v. Watchtower Bible and Tract Society of New York et al., Judicial Council

2
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Coordinated Proceeding Case Number 4374.

8. Attached as Plaintiffs' Exhibit 5 is a copy of an order issued by Division 3 ofthe Fist District

Court of Appeal denying the Petition for Writ of Mandate filed by the Watchtower Bible and Tract

Society ofNew York following the issuance of the order attached as Plaintiffs' Exhibit 4 in Appellate

Case Number Al 14329.

9. Attached as Plaintiffs' Exhibit 6 is a copy of the Petition for Writ of Mandate filed by the

Watchtower Bible and Tract Society ofNew York following the issuance ofthe order attached as

Plaintiffs' Exhibit 4.

10. In the course of discovery in this case, the parties reached a stipulation whereby Defendant

Watchtower produced several documents that it claimed were privileged in order te pursue an early

mediation in this matter. During the course of depositions of elders associated with Defendant Linda

Vista Spanish Congregation and Playa Pacifica Spanish Congregation, a document was produced that had

not been earlier identified by Defendant. That document is Withheld Document 18, Ido not believe that

this document was covered by the stipulated agreement between the parties since it had not been

identified by Defendants at the time of the stipulation, and was not immediately produced in response to

the stipulation. However, I have nonetheless refrained from attaching it herein or discussing its contents,

with the lone exception being that I have identified how many elders authored the document.

11. I declare under penalty ofperjury of the laws of the State of California that the foregoing is true

and correct to the best of my knowledge and belief.

Executed this /  th day of May, 201 l at San Die o, California.

, I Devin M. Sto5-5
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Irwin M. Zalkin, Esq. SBN 89957
Devin M. Storey, Esq. SBN 234271
Michael J. Kinslow, Esq. SBN 23831'0
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, California 92130
Telephone (858) 259-3011
Facsimile: (858) 259-3015
Attorney for Plaintiffs

PROOF OF SERVICE

FILED
Cimrk of the Suoerlor Court

MAY 1 3 2011

By: A. SEAMONS, Deputy

I, Lisa E. Maynes, am employed in the city and county of San Diego, State of
California. I am over the age of 18 and no aparty to the action; my business address is 12555
High Bluff Drive, Suite 260, San Diego, CA 92130.

On May 13, 2011, 1 caused to be served:

DECLARATION OF DEVIN M. STOREY IN SUPPORT OF PLAINTIFFS' REPLY TO
MOTION TO COMPEL FURTHER DOCUMENTS FROM DEFENDANTS

in this action by placing a true and correct copy of said documents(s) in sealed envelopes
addressed as follows:

SEE ATTACHED SERVICE LIST

(BY MAIL) I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S.
Postal Service on that same day with postage thereon fully prepaid at San Diego,
California, in the ordinary course of business. I am aware that on motion of the party
served, service is presumed invalid ifpostal cancellation date or postage meter date is
more than one day after date of deposit for mailing in affidavit.

_X_ (BY PERSON SERVICE) By causing to be delivered by hand to the offices ofthe
addressee(s).

I declare under penalty of pedury under the laws of the State of California that the
foregoing is true and correct.

Dated: 5-1- 1 3 --/) .2.
TasVE. Maynes
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MAILING LIST

James M. McCabe, Esq.
The McCabe Law Firm, APC
4817 Santa Monica Avenue, Suite B
San Diego, CA 92107
Tel: 619-224-2848
Fax: 619-224-0089

email: jim@mccabelaw. net
Attorneys f6r Defendants
Defendant Doe 1, La Jolla Spanish Congregation
Defendant Doe 2, Linda Vista Spanish Congregation
Defendant Doe 3, Watchtower Bible & Tract Society ofNew York
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Irwin M. Zalkin, Esq., (#89957)
Devin M. Storey, Esq. (#234271)
Michael J. Kinslow, Esq. (#238310)
THE ZALKIN LAW FIRM, P.C.
12555 High Bluff'Drive, Suite 260
San Diego, CA 92130
Tel: 859-259-3011
Fax: 858/259-3015

Attorney fer Plaintiffs

.

FILED
Clerk of *0 Prf'••flor Court

MAY 1 3 ?011

By: A SEAMONS, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

John Dorman, Individually, and Joel
Gamboa, Individually,

Plaintiffs,

VS.

Defendant Doe 1, La Jolla Church;
Defendant Doe 2, Linda Vista Church;
Defendant Doe 3, Supervisory Organization;
Defendant Doe 4, Perpetrator; and Does 5
through 100,

Defendants.

Case No: 37-2010-00092450-CU-PO-CTL

PLAINTIFFS' JUDICIAL NOTICE IN
SUPPORT OF REPLY TO MOTION
TO COMPEL FURTHER
DOCUMENTS FROM DEFENDANTS

Date: 5-20-11
Time: 9:00 a.m.

Judge: Steven R. Denton
Dept: C-73
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PLAINTIFFS' JUDICIAL NOTICE IN SUPPORT OF REPLY TO MOTION TO COMPEL

FURTHER DOCUMENTS FROM DEFENDANTS
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REQUEST FOR JUDICIAL NOTICE

In support of their Reply Brief in Support of Plaintiffs' Motion to Compel Further production of

Documents, Plaintiffs respectfully request that this Court take judicial notice of the following court orders

and documents pursuant to Section 452 of the California Evidence Code:

Exhibit 4:

Exhibit 5:

Exhibit 6:

Order Granting Motion to Compel Production of Documents issued by Honorable

Richard A. Guadagni on September 29, 2005 in connection with coordinated

childhood sexual abuse cases regarding Jehovah's Witnesses (JCCP # 4374.)

Order Denying Petition for Writ of Mandate issued by Division Three of the First

District Court of Appeal on July 6,2006, in connection with a petition filed by The

Watchtower Bible and Tract Society of New York in connection with the order

attached as Exhibit 4 (Case No. Al 14329.)

Petition for WritofMandate filed bythe Watchtower Bible and Tract Society ofNew

York in connection with following issuance ofthe order attached as Exhibit 4.

Respectfully submitted,

THE ZALKIN LAW FIRM, P.C.

Dated: May 13, 2011 6746#
Devin M. Storey 2<
Attorney for Plait«iffs)
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MEMORANDUM OF POINTS AND AUTHORITIES

Records ofany court ofthis State are subject to judicial, notice pursuant te Evidence Code § 452(d).

Similarly, an official act of the state judiciary is judicially noticeable under Evidence Code § 452(c). The

Order attached as Exhibit 4 is a judicial act ofthe Superior Court ofthe County ofNapa, and is therefore a

proper subject ofjudicial notice under Evidence Code § 452(c). The,Order attached as Exhibit 5 is an official

judicial act ofthe California Court ofAppeal for the First District, and is therefore a proper subject ofjudicial

notice under Evidence Code § 452(c). The Petition for Writ ofMandate attached as Exhibit 6 is an official

record of the California Court of Appeal for the First District and is therefore a proper subject ofjudicial

notice under Evidence Code § 452(d). Each of Plaintiffs' Exhibits is available in the judicial file for either

the First District Court of Appeal, or the Superior Court for the County of Napa. This Court should take

judicial notice of Plaintiffs' Exhibits 4,5 and 6.

Dated: May 13, 2011

Respectfully submitted,

THE ZALKIN LAW FIRM, P.C.

Attorney for Plainti*L,)
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Irwin M. Zalkin, Esq. SBN 89957
Devin M. Storey, Esq. SBN 234271
Michael J. Kinslow, Esa. SBN 238310
THE ZALKIN LAW lfIRM, P.C.
12555 High Bluff Drive, Suite 260
San Diego, Califarnia 92130
Telephone (858) 259-3011
Facsimile: (858) 259-3015
Attorney for Plaintiffs

PROOF OF SERVICE

FILED
Clerk of e"* r·,-Alor Court

MAY 1 3 7011

By: A. SEAMONS, Deputy

I, Lisa E. Maynes, am employed in the city and county of San Diego, State of
California. I am over the age of 18 and no a party to the action; my business address is 12555
High Bluff Drive, Suite 260, San Diego, CA 92130.

On May 13, 2011, I caused to be served:

PLAINTIFFS' JUDICIAL NOTICE IN SUPPORT OF REPLY TO MOTION TO
COMPEL FURTHER DOCUMENTS FROM DEFENDANTS

in this action by placing a true and correct copy of said documents(s) in sealed envelopes
addressed as follows:

SEE ATTACHED SERVICE LIST

(BY MAIL) I am readily familiar with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S.
Postal Service on that same day with pestage thereon fully prepaid at San Diego,
California, in the ordinary course ofbusiness. I am aware that on motion oftheparty
served, service is presumed, invalid if postal cancellation date or postage meter aate is
more than one day after date of deposit for mailing in affidavit.

_X_ (BY PERSON SERVICE) By causing to be delivered by hand to the offices ofthe
addressee(s).

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: 6-) 3-1 ) Drl 
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MAILING LIST

James M. McCabe, Esq.
The McCabe Law Firm, APC
4817 Santa Monica Avenue, Suite B
San Diego, CA 92107
Tel: 619-224-2848
Fax: 619-224-0089

email: i im@mccabelaw.net
Attorneys f6r Defendants
Defendant Doe 1, La Jolla Spanish Congregation
Defendant Doe 2, Linda Vista Spanish Congregation
Defendant Doe 3, Watchtower Bible & Tract Society ofNew York
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Attorney for Defendant Doe Supervisory Organization

Z ILE Int
8 CIVIL BUSINESS OFFICE 661

CENTRAL DIVISION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

DEFENDANT DOE 1, La Jolla Church,
DEFENDANT DOE 2, Linda Vista Church,

and DEFENDANT DOE 3, Supervisory
Organization, DEFENDANT DOE 4,
Perpetrator, and DOES 5 through 100,
inclusive,

THE McCABE LAW FIRM, APC
1 James M. McCabe SBN 51040
2 4817 Santa Monica Avenue

San Diego, CA 92107

3 Telephone: (619) 224-2848
Facsimile: (619) 224-0089
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MAY - 6 2011

CLERK - SUPERIOR COURT
SAN DIEGO COUNTY, CA

Case No.: 37-2010-00092450-CU-PO-CTL

WATCHTOWER DEFENDANTS'
MEMORANDUM OF POINTS AND

AUTHORITIES IN OPPOSITION TO
PLAINTIFFS' NOTICE OF MOTION
AND MOTION TO COMPEL FURTHER

DOCUMENTS FROM DEFENDANT

Judge: Stephen R. Denton

Dept: C-73

Date: May 20, 2011
Time: 9:00 a.m.
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.

First Amendment, United States Constitution

Fourteenth Amendment, United States Constitution

Cal. Law Revision Com. Com., West's Ann. Evid. Code (2011 ed.) foll. § 1017

Cal. Law Revision Com. Com., West's Ann. Evid. Code (1995 ed.) foll. § 1033

2 Witkin, Cal. Evidence (4th ed. 2000) Witnesses, § 239

5,6,10,11,12

5,6,10,11

5,10,12

5,10,12
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I. INTRODUCTION

This lawsuit arises from the alleged conduct of co-defendant Gonzalo Campos that oc-

curred more than 20 years ago. (See Plaintiffs' First Amended Complaint at 1191 5 and 5.2.)

Plaintiffs' counsel served his First Set of Requests for Production on each of the Watchtower

Defendants on August 5, 2010.1 Plaintiffs' document requests include overly broad and irrele-

vant requests for documents dating to 2010, more than 15 years after the last allegedly abused.

The 18 documents requested are also protected by the penitential privilege and the Watchtower

Defendants have provided Plaintiffs' counsel a complete privilege log identifying documents by

title and the specific objections and privilege that attach thereto.

In deciding whether the 18 documents must be produced, the Watchtower Defendants

submit that documents in question are different and cannot all be put in the same bucket when

evaluating the penitential privilege. The disputed documents identified as Withheld Documents

1 through 18, fall within seven different types as shown in, Exhibit 5, attached hereto and incor-

porated by reference.

II. STATEMENT OF FACTS

All of the 18 documents involve spiritual communications which are private and confi-

dential communications pursuant to the religious practices, beliefs, tenets and teachings of Jeho-

vah's Witnesses based upon Scripture and tradition. (See Exhibit '1' Affidavit of Richard Ashe,

Jr.2 «18-10, 12-13, 18-22; See Exhibit '2'Affidavit of Bruce Antonoff, Exhibit '3' Affidavit of

Kevin Phillips, and Exhibit '4' Affidavit ofJuan Guardado3 11'11 7-13.)

Congregations of Jehovah's Witnesses are provided spiritual oversight on a local level

by a small group of individuals who serve as ordained ministers and appointed congregation

elders (hereinafter referred to as "elders"). Before elders are appointed, they must meet the strict

Scriptural qualifications outlined in the Bible and be recommended and approved by current eld-

ers, a circuit 0verseer (ie. traveling elder), and Branch Office elders who serve in the Service

1 Defendants La Jolla Spanish Congregation (now the Playa Pacifica Spanish Congregation of Jehovah's Wit-
nesses), Linda Vista Spanish Congregation of Jehovah's Witnesses, and Watchtower Bible and Tract Society of
New York, Inc. referred to herein collectively as "Watchtower Defendants."

2
Hereinafter "Exhibit '1' Ashe Affidavit."

3
Hereinafter "Elder Affidavits."
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Department at the Branch Office of Jehovah's Witnesses in New York. Once an individual is

approved and appointed to serve as a congregation elder, a letter from the Branch Office is read

to the congregation and the individual is officially vested with ministerial authority as an or-

dained minister and appointed elder. All elders of the linda Vista Spanish and Playa Pacifica

Spanish congregations are and were at all times relevant to these cases ordained ministers and

spiritual leaders of the congregation. (See Exhibit '1' Ashe Affidavit  5-7,11; Elder Affida-

vits Exhibits 2.3.4 14.)

The congregation elders are responsible for the spiritual development and spiritual teach-

ing of the members of the congregation as well as for pastoral care. Elders frequently provide

spiritual counsel and advice to members of the congregation concerning highly confidential per-

sonal and spiritual matters. For example, congregation elders are authorized to hear confessions

and other private, confidential communications and to provide spiritual guidance and spiritual

counsel by virtue of the Holy Scriptures and the Governing Body of Jehovah' s Witnesses. Ac-

cording to the religious beliefs and practices of Jehovah's Witnesses, congregation elders are

expected to maintain the confidentiality of confessions and other confidential spiritual commu-

nications. (See Exhibits '2,3,4' Elder Affidavits 1111 5-10; Exhibit '1' Ashe Affidavit 1111 8-10,

12.)

From time to time, congregation elders, including those in the Linda Vista Spanish and

Playa Pacifica Spanish congregations, communicated with Branch Office elders in order to re-

ceive spiritual counsel and advice as to how to apply the religious doctrine and procedures of

Jehovah's Witnesses to issues concerning the congregation and its members. All such spiritual

communications between congregation elders and Branch Office elders must be kept strictly

confidential under the religious tenets and teachings of Jehovah's Witnesses. (See Exhibit ' 1'

Ashe Affidavit lili 13, 19.)

66.Congregation elders are also responsible for conducting "judicial investigations" or Ju_

dicial committees" where a member of the congregation is accused of serious wrongdoing or a

sin. The goal of a judicial investigation or judicial committee is to ensure that the congregation

remains spiritually and morally clean and the elders endeavor to provide spiritual counseling and
-2-
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assistance to those who may have erred, with the hope of helping them to regain their spirituality

and relationship with God. When the elders on a judicial committee confirm that a congregant

has in fact committed a serious sin for which spiritual discipline is required based on Jehovah's

Witnesses' understanding of the Bible, the judicial committee will decide what that spiritual dis-

cipline should be. Based on the religious beliefs, practices, and procedures of Jehovah's Wit-

nesses, at least two elders are required to conduct a judicial investigation and at least three elders

are required for a judicial committee involving a congregant who is alleged to have committed a

serious sin. Jehovah's Witnesses believe that men are imperfect and, therefore, three elders can

provide more full and complete spiritual counsel and advice based on a broader range of experi-

ence and knowledge than can a single elder alone. Pursuant to the beliefs, practices, and proce-

dures of Jehovah's Witnesses, all spiritual communications taking place during a"judicial inves-

tigation" or "judicial committee," are considered extremely private and strictly confidential by

all present, including the accused congregant and elders. (See Exhibit '1' Ashe Affidavit 1191 14-

16, 19-21.)

Where a serious sin is confirmed by the elders on the judicial committee, the judicial

committee may give private or public reproof or disfellowship, depending on whether the indi-

vidual is repentant of not, When a member is subject to public reproof or disfellowshipping, an

announcement is made during a congregation meeting simply to the effect that"Inamel has been

reproved" or s'[name] is no longer one of Jehovah's Witnesses." If a congregation member is

disfellowshipped, the judicial committee elders forward a notice of disfellowshipping to Branch

Office elders for their review to ensure that their decision was spiritually based and well

founded. The notice of disfellowshipping has the name of the disfellowshipped person, the date

of disfellowshipping, and the Scriptural basis for disfellowshipping. (See Exhibit ' l' Ashe Affi-

davit lili 16, 19.)

The confidentiality of spiritual communication between members of the congregation

and elders is a foundational element of the religious beliefs and teachings of Jehovah's Wit-

nesses. Jehovah's Witnesses recognize the Bible's admonition to confess one's sins to God and

believe that there is a great benefit from speaking to congregation elders regarding such confi-
-3-
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dential spiritual matters. As such, Jehovah's Witnesses encourage those who need spiritual as-

sistance to approach the congregation elders and convey to them whatever information may be

necessary to provide such spiritual assistance. (See Exhibit '1' Ashe Affidavit 1MI 17-21; Exhib-

its *2,3,4' Elder Affidavits  6-11.)

Because open and free communication between congregation members and elders is re-

quired to provide spiritual counsel and advice under the religious beliefs and practices of Jeho-

vah's Witnesses, emphasis is placed on privacy and strict confidentiality. The confidentiality

requirements with respect to such spiritual communications are explained in official literature

and publications of Jehovah's Witnesses. Congregants expect that all spiritual communications

with congregation elders will remain strictly confidential. Further, revealing confidential spiri-

tual communications would call into question an elder's qualifications and ,could result in his

removal as an elder in the congregation. Moreover, if an elder was compelled to disclose confi-

dential information, his credibility and effectiveness as an elder, as well as the credibility and

effectiveness of other elders in the congregation, would be adversely affected and compromised,

since congregants would not trust and rely that personal problems and information they disclose

would not be revealed and used against them in a court action. (See Exhibit '1' Ashe Affidavit

111110, 18-21; Exhibits '2,3,4' Elder Affidavits M 7-11.)

Jehovah's Witnesses do not believe that the confidentiality of spiritual communications

they may have with congregation elders is limited to confessions. Such confidentiality extends

to all confidential communications of a spiritual nature, including those that take place in the

course of judicial investigations or committees, or while seeking and providing spiritual counsel

and advice. Additionally, based upon Scripture and church tradition, such confidentiality re-

quirements also extend to congregation files, notes, papers, reports, minutes or other documents

prepared in conjunction with, or as a result of, confidential spiritual communications. Should

the disclosure of such documents be compelled, the credibility and effectiveness of those in

charge of the spiritual well being of entire congregations will be compromised. (See Exhibit ' 1'

Ashe Affidavit 1[1[ 19-22; Exhibits '2,3,4' Elder Affidavits 11117, 11-13.)
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III. PENITENTIAL PRIVILEGE

The penitential privilege should apply to all 18 of the documents in question because (1)

the drafters meet the definition of"penitent" under Cal. Evid. Code Section 1031; (2) the recipi-

ents of the documents meet the definition of"member of the clergy" under Cal. Evid. Code sec-

tion 1030; (3) the documents are "penitential communications" under Cal. Evid. Code section

1032; and (4) the Watchtower Defendants and their elders (i. e. clergy) have standing to assert

this privilege because they are"members ofthe clergy". Cal. Evid. Code sections 1033, 1034.

1 California's Penitential Privilege

The documents Plaintiffs seek to compel discovery of are protected by the penitential

privilege set forth in California Evidence Code section 1030, et seq. California Evidence Code

section 1033 provides: "Subject to section 912, a penitent, whether or not a party, has a privilege

to refuse to, and to prevent another from disclosing, a penitential communication if he claims the

privilege." California Evidence Code section 1034 further provides: "Subject to section 912, a

clergyman, whether or not a party, has a privilege to refuse to disclose a penitential communica-

tion if he claims the privilege." Under California's statutory scheme, a "member of the clergy"

is defined as a "priest, minister, religious practitioner, or similar functionary of a church or of a

religious denomination or religious organization." California Evidence Code section 1031.

Therefore, appointed elders of Jehovah's Witnesses are clearly within this definition of"clergy-

man" and therefore have standing to invoke the penitential privilege.

Furthermore, a "penitent" is defined simply as "a person who has made a penitential

communication to a clergyman." California Evidence Code section 1031. In turn, a"penitential

communication" is defined as follows:

"As used in this article, 'penitential communication' means a communication made in
confidence, in the presence of no third person so far as the penitent is aware, to a cler-
gyman who, in the course of the discipline or practice of his church, denomination, or
organization, is authorized or accustomed to hear such communications and, under the
discipline or tenants of his church, denomination or organization, has a duty to keep such
communication secret."

Evidence Code section 1032. There is no requirement that the communication "have as

its purpose the confession of a ' flawed act' to 'receive religious consolation and guidance in re-

-5-
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turn' in order to be privileged." Doe 2 v. Superior Court (2005) 132 Cal.App.4th 1504, 1518.

Rather, the privilege applies to any communication that fits the statutory description. See Cal.

Law Revision Com. com., West's Ann. Evid. Code (2011) foll. § 1032. (statute extends protec-

tion of privilege beyond just"confessions"). Consequently, a"penitential communication" is not

limited to just confessions in the stereotypical sense of the word. It is any communication that

fits the statutory description.

California case law supports the foregoing analysi5. The court in People v. Edwards de-

fined the elements of the rule of privilege. (1988) 203 Cal.App.3d 1358, 1362-63.4
B. The Withheld Documents Constitute Penitential Communications

The written communications at issue were made in a fashion that requires the rule of

privilege to apply. The evidence indicates that the written communications were made by a

"penitent" as defined by California Evidence Code section 1031 to an elder or elders of Jeho-

vah's Witnesses (clergy) with a reasonable expectation of privacy under the religious beliefs and

tenets of Jehovah's Witnesses. Under these circumstances, Evidence Code section 917 provides

that the confidential quality of the communications must be presumed. California Evidence

Code section 917 provides that the opponent of the claim of privilege has the burden of proof to

establish that the communication was not confidential.

1. The Religious Practices and Beliefs of Jehovah's Witnesses Mandate
that Certain Confidential, Spiritual Communications Can Be Made
Only to Two or More Elders

Plaintiffs assert that when confidential communications are made to two or more elders

i of Jehovah's Witnesses during a judicial committee meeting, or otherwise, then the penitential

privilege somehow disappears. This is simply not true.

It is undisputed that each of the elders who form a judicial committee qualifies as a

"member of clergy" under section 1032 of the Evidence Code. Thus, there is no question that the

penitential privilege would apply had the spiritual communications at issue been made to each of

4 "In order for a statement to be.privileged, it must satisly all of the conceptual requirements of a penitential com-
munication: (1) it must be intended to be in confidence; (2) it must be made to a member of the clergy who in the
course of his or her religious discipline or practice is authorized or accustomed to hear such communications; and
(3) such memberof the clergy has a duty under the discipline or tenants of the church, religious denomination or
organization to keep such communications secret."
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these elders individually and on separate occasions. To hold that the privilege is voided simply

because an, otherwise protected penitential communication is made to multiple authorized clergy

members in a single setting-particularly where, as here, it was done in accordance with the re-

ligious beliefs and tenets of one's religion-is to choose form over substance and thereby vitiate

the purpose underlying the privilege.

No reported case interpreting California law has addressed whether the presence of more

than one clergy member during a confidential, spiritual communication by a penitent destroys

the penitent-clergy privilege. Ukewise, no reported case has addressed whether a spiritual com-

munication by a penitent to a 'judicial committee" formed under the tenets and discipline of the

Jehovah's Witnesses qualifies as a protected penitential communication under California law.

Absent such authority, it is practical to look at decisions from other jurisdictions who have in-

terpreted similar, or even stricter, penitential communication statutes. For instance, interpreting

a similar yet narrower state statute,5 the Washington Supreme Court held that a communication

made in the presence of a third person destroys the privilege unless that third person is necessary

for the communication or is another clergy member. State v. Martin (Wash. 1999) 975 P.2d

1020, 1028. Likewise, the Third Circuit has held that the presence of third persons who are "es-

sential to and in furtherance of the communication" does not void the penitent-clergy privilege

under Rule 501 of the Federal Rules of Evidence. In re Grand Jury (3d Cir. 1990) 918 F.2d 374,

384; see also, Scott v. Hammock (Utah 1994) 870 P.2d 947, 956.)

Another Washington case, Jane Doe v. Corporation of the President of the Church of Je-

sus Christ OfLatter-Day Saints, supra (hereafter "Jane Doe"), involved the disclosure of church

documents relating to the Mormon Church's disciplinary action concerning a church member's

alleged sexual abuse of his two daughters. Under church doctrine, when a church member is ac-

cused of a serious transgression, a "stake disciplinary council" must intervene and help the

church member repent and re-establish a covenant with God. Id at 1149-50. The accused mem-

5 Under Washington law, the penitent-clergy privilege protects cemmunications which are (1) made to a, clergy
member, (2) as a confession in the course of discipline enjoined by the church, and (3) confidential. (RCWA
5.60.0600);.Jane Doe v. Corporation of the President of the Church of Jesus Christ of Latter-Day Saints (Wash.
2004) 90 P.3d 1147, 1150.)
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ber confesses his sin to the disciplinary council which is comprised entirely of ordained presi-

dents, bishops, and other ordained church members. The disciplinary council then determines

the appropriate discipline to be administered, which can vary from probation to disfellowship-

ping to excommunication. Id at 1150. When the discipline results in disfellowshipping or ex-

communication, church procedures require that a summary of the disciplinary proceedingsbe

prepared and sent to the church's headquarters in Utah. Id. at 1150. The court held that the

summary of the disciplinary proceeding was protected from disclosure by the clergy-penitent

privilege, and the presence of all participants in the disciplinary council was necessary for the

communication to occur and such third party presence did not vitiate the privilege. M at 1152-

53. The New Hampshire Supreme Court recognized that confidential, spiritual communications

that were made to two or more elders of Jehovah's Witnesses must be deemed privileged. Berry

v. Watchtower Bible and Tract Society ofNew Yorki Inc. (N.H. 2005) 879 A.2d 1124.

The decision in Roman Catholic Archbishop Of Los Ange/es v. Superior Court (2005)

131 Cal.App.4th 417 (hereafter "Roman Catholic Archbishop"), upon which Plaintiffs rely, is

distinguishable and unavailing. In that case, the court ruled that the penitent privilege was inap-

plicable to protect communications by a Catholic priest in the presence of a "vicar for clergy"

and a bishop because the Catholic tenets or doctrine do not require that such persons be present

during those communications. In, contrast, the Jehovah's Witnesses religion mandates the pres-

ence of three or more elders when the communication regards allegations of serious wrongdoing

or sin, which includes child sexual abuse. Second, Roman Catholic Archbishop is equally inap-

plicable because it concerned testimony and evidence to be presented to a grand jury in a crimi-

nal proceeding. Disclosure was required in that instance, the court held, "because the govern-

ment had a compelling interest in prosecuting child molesters." In contrast, this case involves

civil actions and not the criminal prosecutions of child molesters. The government has no such

compelling interest in this case.

2. Evidence is Needed to Determine Whether Penitential Communica-

tions Were Made With the Knowledge that they Would be Revealed
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From time to time, congregation elders communicate with elders serving in the Branch

Office's Service Department, as well as with elders serving as circuit overseers and district over-

seers, in order to receive spiritual guidance and advice as to how to apply the religious doctrine

and procedures of Jehovah's Witnesses to issues concerning the congregation and its members.

All such spiritual communications between congregation elders and the Branch Office Service

Department, circuit overseer or district overseer must be kept strictly confidential under the reli-

gious tenets and teachings of Jehovah's Witnesses. (See Ashe Affidavit 9191 13, 19)

Congregation elders are required by the tenets of their faith to keep confessions and other

1 confidential spiritual communications strictly confidential. Similarly, Jehovah's Witnesses doc-

trine requires that all confidential spiritual communications between congregation elders and

elders serving in the Branch Office's Service Department, as well as with elders serving as cir-

cuit and district overseers, be kept in the strictest confidence. As well, confidential spiritual

communications taking place during a 'judicial investigation" and during "judicial committee"

meetings are considered to be extremely private and elders must keep such confidential spiritual

communications strictly confidential. Plaintiffs assert that the penitential privilege does not ap-

ply because the elders were required to communicate information it obtained regarding potential

cases of child molestation to the Watchtower Society Headquarters. First, this argument does

not apply to each document. Second, the elders' communications to the elders in the Service

Department does not automatically result in a breach of their duty to keep penitential communi-

cations-whether made to an individual elder or a judicial committee-secret and confidential.

Rather, the relevant inquiry is (1) what information was communicated in those documents (i.e.

did the congregation elders reveal the penitent's acmal communications?), and (2) did the peni-

tent know or expect that his confidential communication would be disclosed to the Service De-

partment elders.

With regard to the first question, it is unlikely that the congregation elders in this case

revealed the contents of the actual communications they had with Gonzalo Campos (penitent).

Thus, any such communication would not be a waiver under Section 912(a) (a waiver would oc-

cur only if the holder of a privilege "has disclosed a significant part of the communication or has
-9-
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