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December 7, 2020  

 
 
VIA E-MAIL:  jsr@jsrogerslaw.com 
AND ORIGINAL BY U.S. MAIL 
 
James S. Rogers, Esq. 
Law Offices of James S. Rogers 
1500 Fourth Avenue, Suite 500 
Seattle, WA  98101 
 
 
VIA E-MAIL:  mwinter@davislevin.com 
AND ORIGINAL BY U.S. MAIL 
 
Matthew Winter, Esq. 
Davis Levin Livingston 
851 Fort Street, Suite 400 
Honolulu, HI  96813 
 
Re: N.D. v. Makaha, Hawaii Congregation of Jehovah’s Witnesses, et. al.;  

Civil No. 1CCV-20-0000390 
 

 
Dear Counsel, 

This responds to your letter dated October 27, 2020 in an effort to resolve your concerns over 
the defendants’ discovery responses.   
 
Makaha Congregation’s Discovery Responses 
 

Response to Interrogatory No. 1(B): 
 
You have questioned the information provided about the congregation’s “conduct in the 

investigations or actions” taken by various individuals and seek further information in response 
to Interrogatory No. 1(B). You incorrectly assume that the Makaha Congregation’s response to 
Interrogatory 1(B) indicates that the congregation’s action “was limited to reviewing Mr. Apana’s 
elder status.”  However, as stated in response 1(B), the three elders identified in response to 
interrogatory No. 1(A) conducted an ecclesiastical review of Mr. Apana’s “congregation status,” 
inclusive of both his role as an elder and his status as a member of the congregation.  An 
ecclesiastical review is an investigation/response by a Congregation’s elders that arises when 
there has been an allegation of a serious sin, as described in the Bible at 1 Corinthians 6:9, 10; 
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Galatians 5:19-21, including but not limited to sexual immorality, as was alleged by a Makaha 
Congregation member.  Makaha Congregation relies on the information contained in the 
documents that were produced because it cannot recover information that may have been 
available nearly three decades ago in the memory of two persons now deceased, and when the 
third person, Mr. Phillip Main, has no recollection of the details of the investigation.  

 
Further, the response to interrogatory No. 13 accurately (and consistently) states that in 

August and December 1992 the three individuals identified in Answer 1(A) reviewed 
Mr. Apana’s status in the congregation.  That review may have included consideration of 
Scriptural qualifications for elders set forth in the Bible at 1 Timothy 3:1-13; Titus 1:5-7; 
James 3:17, 18; and 1 Peter 5:2,3, but, as outlined in response to Interrogatory No. 18, inquiry 
into congregation membership status involves matters of sin and repentance based upon 
Scriptural principles in James 5:13-15, Galatians 6:1-2, Proverbs 10:19, Proverbs 25:9, 
Romans 13:1-7, Matthew 22:17-21; 1 Corinthians 11:3 and Romans 14:12, all of which are 
beyond the purview of civil court proceedings.  As the Response to Interrogatory No. 12 states: 
Kenneth Apana was disfellowshipped (expelled) from the congregation as a result of the 
ecclesiastical review and application of Scriptural principles.  Defendants asserted proper 
objections to further disclosure of information regarding the ecclesiastical review process.  
See objection (b) in the Response to Interrogatory Nos. 1(B). 

 
As to the objections based on the religion clauses of the federal and state constitutions, 

it should be noted that the congregation has not withheld any documents based on those 
objections.  They were asserted to protect the record.  Still, it bears noting that that under 
Article I, Section 6 of the Hawai’i constitution, the right to privacy “shall not be infringed without 
the showing of a compelling state interest” and applies to all information that is “highly personal 
and intimate.”  See Brende v. Hara, 134 Hawai’i 424, 430, 153 P.3d 1109 (2007) (discussing 
privilege in content of medical records under Rule 504).  

 
As to the Defendant’s objection based on HRS § 626-1, Rule 506 of the Hawai’i Rules of 

Evidence, you make unsupported statements based on the assumptions that the Defendant 
shared information with others outside “the clergy pertinent [sic] relationship.”  The California 
cases you rely on do not analyze Hawai’i’s evidence code, which is broader than California’s.  
The Hawai’i statute does not mention “penitential” communications.  Rather, it encompasses 
communications with a congregation elder acting “as a spiritual advisor.”  Mr. Apana has the 
exclusive ability to waive his privilege in confidential communications, and not our clients.  
See Rule 506(b).   

 
Notably, subsection (c) of the rule permits a member of the clergy to claim the privilege 

on behalf of the communicant but only Mr. Apana can waive the privilege.  The Editor’s Notes to 
this rule explain: 

 
No clergymen of any church or religious denomination shall, without the 
consent of the person making the confidential communication, divulge in any 
action or proceeding, whether civil or criminal, any confidential communication 
made to him in his professional character according to the uses of the church 
or religious denomination to which he belongs.  
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M E M O R A N D U M  O F  R E C O R D 

SGZ  November 3, 2015 

Re: Kenneth Apana - Kona English Congregation, Kailua Kona, HI (#100123) 

This is a summary of the case involving Kenneth Apana (Date of Birth: /1944; Baptism: 
01/27/1974). 

In August to December 1992, over the 4 month period, Brother Apana sexually abused a number of girls 
ranging in age from 8 to 13.  He was 47-48 years old and attended the Makaha Congregation, HI (#91934).  Ex-
actly what he did, and how many times to each girl, is not clear.  These are the girl’s names: 

more than once. 
Witnesses. 

Nicole K. Cuarisma-Das (Nicole Bustante?), Witness, age 12, fondled at least 2 different times, 
wrote to Ken and Donna in 2003 asking for financial help to cover psychiatric costs caused by 
Ken’s abuse, and threatened legal proceedings. 

 publisher, family friend. 

Ken   Later it came to 
light that he had also molested a different young girl, a family friend, before his stepdaughter, but had failed to 
mention it.  He also 

 He was disfellowshipped for child sexual abuse in December 1992, and reinstated in June 1995.
Prior to his disfellowshipping, he previously served in an appointed capacity as an elder in the Makaha Congre-
gation.   

One night in July 2001 Ken’s daughter Samantha had her friend,  sleep over.  
was either 10 or 13 years old.  Ken entered their bedroom, picked up, and took her to his bed.  His wife 
was not home.  He became aroused and fondled her genital area, over her panties.  She woke up and immediate-
ly went back to her bed.  Samantha says he offered both of them money the next morning to not tell anyone.  
The elders did not learn about this until he confessed 10 years later in May 2011.  At one point Samantha and 

considered filing charges against Ken.  He was disfellowshipped for child sexual abuse in June 2011 and 
reinstated in November 2012.   

Sometime in 2006-2007 Ken was counseled in the Kona Congregation for sending an inappropriate 
email to a single sister, calling her “cutie”, and visiting her at work while he was still married.  His wife, Donna, 
died in 2007, after years of suffering from a stroke. 

August 2, 2011: The Kona English Congregation replied to questions in the March 14, 1997, let-
ter to all bodies of elders, as requested by the branch office.

April 11, 2013: The Legal Department indicates that

June 3, 2013: The Service Department sent a #1 letter to the Kona English Congregation indicat-
ing that Brother Apana should not be extended privileges in the congregation.  If he moves in the 
future his new congregation should be informed of the problem, his restrictions, and the need for 
caution. 

S.A.

L.M.
M.M.

S.G.

CP

CP

N.N. N.N.
N.N.

N.N.

AC Privilege

WTNY-C000012
EXHIBIT 9



Page 1

      IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

                    STATE OF HAWAII

----------------------------)
N.D.,                       ) CIVIL NO:
                            ) 1CCV-20-0000390
           Plaintiff,       )
                            )
     vs.                    )
                            )
MAKAHA, HAWAII CONGREGATION )
OF JEHOVAH'S WITNESSES, a   )
Hawaii non-profit           )
unincorporated religious    )
organization, a.k.a. MAKAHA )
CONGREGATION OF JEHOVAH'S   )
WITNESSES and KINGDOM HALL, )
MAKAHA CONGREGATION OF      )
JEHOVAH'S WITNESSES;        )
WATCHTOWER BIBLE AND TRACT  )
SOCIETY OF NEW YORK, INC.,  )
a New York corporation;     )
CHRISTIAN CONGREGATION OF   )
JEHOVAH'S WITNESSES, a New  )
York non-profit corporation;)
KENNETH L. APANA,           )
Individually; and Does 1    )
through 100, inclusive,     )
                            )
          Defendants.       )
                            )
----------------------------)

              VIDEOTAPED VIDEOCONFERENCE
             DEPOSITION OF PHILIP N. MAIN

         Taken on behalf of the Plaintiff N.D.,

remotely via videoconference at 9:32 A.M., on

Wednesday, May 26, 2021, pursuant to Notice.

BEFORE:      APRIL D. GEDNEY, RPR, CLR
             Hawaii CSR No. 470
             California CSR No. 11756
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