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Defendants MAKAHA CONGREGATION OF JEHOVAH’S WITNESSES, 

HAWAII (“Makaha Congregation”); WATCHTOWER BIBLE AND TRACT SOCIETY OF 

NEW YORK, INC.; and CHRISTIAN CONGREGATION OF JEHOVAH’S WITNESSES 

(collectively “Religious Defendants”) move for an order dismissing the Complaint on the 

grounds that it fails to state a claim upon which relief can be granted since all claims against 

Religious Defendants are barred by the statute of limitations.  

Plaintiff seeks to hold Religious Defendants liable for Defendant Apana’s alleged 

tortious and criminal sexual behavior that occurred nearly thirty years ago, even though: 

(i) Apana was not an employee of Religious Defendants, (ii) the Religious Defendants owed no 

duty of care to Plaintiff, and (iii) the alleged misconduct occurred outside of any activity over 

which Religious Defendants had a degree of responsibility or control.  HRS § 657-1.8(b).  The 

Complaint alleges that the abuse occurred in Apana’s private home while Plaintiff was visiting 

Apana’s daughter for a sleepover.  There are no allegations that the Religious Defendants had 

custody or control over Plaintiff and placed her in a dangerous environment, nor any allegations 

that the Religious Defendants knew of these private sleepover arrangements.  Therefore, even 

assuming that all of Plaintiff’s allegations are true, Plaintiff’s claims fall woefully short of the 

threshold requirements to support a complaint filed under the revival statute of limitations. 

This Motion is based on HRCP 12(b)(6) and on the attached memorandum in 

support, and the records and files herein. 
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MEMORANDUM IN SUPPORT OF MOTION 

I. INTRODUCTION 

On March 10, 2020, Plaintiff filed a Complaint asserting claims against the Religious 

Defendants and Defendant Apana based upon sexual abuse by Apana that allegedly occurred in 

1992, almost three decades ago.  The Complaint asserts the following: 

First Claim for Relief:  Sexual Assault/Aiding & Abetting Sexual Assault 

Second Claim for Relief:  Gross Negligence 

Third Claim for Relief:  Hindering Prosecution 

Fourth Claim for Relief:  Intentional Infliction of Emotional Distress 

Fifth Claim for Relief:  Grossly Negligent Infliction of Emotional Distress; 

Sixth Claim for Relief:  Gross Negligence Supervision of Perpetrator; 

See Exhibit A (Complaint) at 16–23. 

Pursuant to Haw. R. Civ. P. (“HRCP”) 12(b)(6), Religious Defendants move for an order 

dismissing the Complaint as against them since all of the claims Plaintiff asserts against 

Religious Defendants are barred by the relevant statutes of limitations as set forth in 

HRS § 657-1 et. seq.  

In enacting legislation to allow plaintiffs to assert otherwise time-barred claims against 

individuals who sexually abused children in the past, the Hawai`i Legislature created a window 

of time for claims to also be brought against a legal entity, but only if:  (1) that entity employed 

the abuser and owed a duty of care to the victim; or (2) that entity had a degree of responsibility 

or control over the victim’s and abuser’s activity at the time of the abuse.  

Subsection (b) of HRS § 657-1.8 provides in full: 

(b)  For a period of eight years after April 24, 2012, a victim of child sexual abuse 
that occurred in this State may file a claim in a circuit court of this State against 
the person who committed the act of sexual abuse if the victim is barred from 
filing a claim against the victim’s abuser due to the expiration of the applicable 
civil statute of limitations that was in effect prior to April 24, 2012. 

A claim may also be brought under this subsection against a legal entity if: 

(1)  The person who committed the act of sexual abuse against the victim 
was employed by an institution, agency, firm, business, corporation, or other 
public or private legal entity that owed a duty of care to the victim; or 

(2)  The person who committed the act of sexual abuse and the victim were 
engaged in an activity over which the legal entity had a degree of 
responsibility or control. 
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Damages against the legal entity shall be awarded under this subsection only if 
there is a finding of gross negligence on the part of the legal entity. 
(Emphases added).1 

Thus, Plaintiff’s attempt to hold Religious Defendants liable for Apana’s misconduct  

conflicts with the express language of the statute.  As described more fully below, Plaintiff does 

not allege that Apana was an employee of Religious Defendants (and rightfully so because he 

was not an employee), nor does she allege that she and Apana were engaged in an activity over 

which Religious Defendants had any degree of responsibility or control.  Why?  Because all of 

the abuse took place in Apana’s private home at night during sleepovers.  Since the facts alleged 

in the Complaint do not bring Plaintiff’s claim within all of the requirements of the statute, the 

Complaint must be dismissed as to Religious Defendants. 

II. RELEVANT ALLEGATIONS IN THE COMPLAINT 

The relevant factual allegations in the Complaint are summarized as follows: 

1. Defendant Apana was “associated with” Defendants Makaha Congregation and 

Watchtower (¶ 9) and acted as “an agent of the Church” (¶ 70); 

2. Apana’s daughter and Plaintiff were friends, and Plaintiff attended sleepovers at 

Apana’s home many times in 1992, when she was 13 years old.  (¶¶ 39 and 41); 

3. All of the alleged sexual abuse occurred in those years in Apana’s residence while 

Plaintiff was asleep.  (¶¶ 42-44).   

III. LEGAL STANDARD 

A motion to dismiss for failure to state a claim pursuant to HRCP 12(b)(6) should be 

granted where the moving party establishes that it appears beyond a doubt that the plaintiff can 

prove no set of facts sufficient to support her claim and entitling her to relief.  Bertelmann v. 

Taas Assocs., 169 Haw. 95, 99, 735 P.2d 930, 933 (1987).  Assuming for the purpose of this 

motion that all of the allegations set forth in the Complaint are true, the Religious Defendants are 

entitled to dismissal of the Complaint with prejudice.  

                                                 
1 Plaintiff agrees that HRS § 657-1.8 is the statute of limitations under which she is bringing all 
her claims.  See ¶ 3 of the Complaint, attached hereto as Exhibit “A”. 



3 
15805202\000001\114789412\V-3 

IV. ARGUMENT 

A. The Complaint impermissibly seeks to hold the Religious Defendants 
 liable for Defendant Apana’s intentional tortious misconduct 

The plain language of HRS § 657-1.8 allows an award of damages against a legal entity 

for otherwise time-barred claims of a victim of child sexual abuse only if the abuser was 

employed by an entity which owed a duty of care to the victim; or the victim and abuser were 

engaged in an activity over which the entity had a degree of responsibility or control.  Plaintiff 

does not allege any facts to support a claim that Apana was an employee of the Religious 

Defendants, or that they had a duty of care to Plaintiff, or that she and Apana were engaged in an 

activity in which the Religious Defendants had any responsibility or control, because those facts 

simply do not exist.  

As the Hawai`i Supreme Court has repeatedly held,  

When construing a statute, our foremost obligation is to ascertain and give effect 
to the intention of the legislature, which is to be obtained primarily from the 
language contained in the statute itself.  And we must read statutory language in 
the context of the entire statute and construe it in a manner consistent with its 
purpose. 

Hawaii Mgmt. All. Ass’n v. Ins. Com’r, 106 Hawai`i 21, 26, 100 P.3d 952, 957 (2004) (quoting 

Troyer v. Adams, 102 Hawai`i 399, 409, 77 P.3d 83, 93 (2003)).  Thus, there is no legal basis for 

holding the Religious Defendants liable for Plaintiff’s damages. 

 B. Apana was not an employee of the Religious Defendants 

Hawai`i statutes and Hawai`i case law provide the following definition of an employee:  

“‘Employee’ means a person who performs services for hire . . . .”  HRS § 378-71.2 “[A]n 

individual is an employee under the chapter while he or she is being paid . . . .”  Vail v. Emps’ 

Ret. Sys. of State, 75 Haw. 42, 60–61, 856 P.2d 1227, 1237 (1993).  Our statutes expressly 

exclude from the definition of employment the unpaid service for a religious or charitable 

organization.  HRS § 386-1 (“‘Employment’ does not include: (1) Service for a religious, 

charitable, educational, or nonprofit organization if performed in a voluntary or unpaid 

capacity . . . .”).  These statutory definitions are consistent with the common use and 

                                                 
2 See also HRS § 383-2 (“‘[E]mployment’ . . .  means service, including service in interstate 
commerce, performed for wages or under any contract of hire, written or oral, express or 
implied.”); HRS § 393-3 (“‘Employment’ means service, including service in interstate 
commerce, performed for wages under any contract of hire, written or oral, expressed or implied, 
with an employer.”).  
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understanding of the term “employ,” which means “to provide a job that pays wages or a 

salary.”3 

This limitation makes sense.  The Hawai`i legislature recognized that it was doing 

something extraordinary in resurrecting claims that had lapsed under the statute of limitations.  

Thus, it carefully retained limitations on claims against entities, requiring that the abuser be an 

employee of that entity and that the entity be found to be grossly negligent.  Making legal entities 

liable only for paid employees protects volunteer organizations like churches, boys and girls 

clubs and schools.  The Legislature obviously decided against allowing an organization to be 

held liable for the conduct of a volunteer who acted decades ago.    

Plaintiff does not plead that Apana was an employee of the Religious Defendants.  

Rather, the complaint merely alleges that Apana was an “agent” of those defendants “via his 

status” as an “Elder” in the Makaha Congregation, (¶ 70).  Nothing in subsection (1) of the 

statute allows a claim against an entity as a result of the action of anyone other than an 

employee.   

C. Religious Defendants did not owe a duty of care to Plaintiff 

Furthermore, Subsection (1) of the statute not only requires that Apana must have been 

an employee of the Religious Defendants, but also that the defendants “owed a duty of care to 

the victim.”  Although Plaintiff alleged that the Religious Defendants owe such a duty, the 

Complaint is devoid of any factual allegations to support that legal conclusion. 

As a general matter, “‘a person does not have a duty to act affirmatively to protect 

another person from harm by a third person.’”  Doe Parents No. 1 v. State, Dep’t of Educ., 

100 Hawai`i 34, 71, 58 P.3d 545, 582 (Haw. 2002) (quoting Lee v. Corregedore, 83 Hawai`i 154, 

159, 925 P.2d 324, 329 (Haw. 1996)).  Determining a duty of care is a two-step process: 

“(1) plaintiff must establish the existence of a special relationship; [and] (2) plaintiff must 

establish that the victim was foreseeably endangered by the conduct.  The tort duty is comprised 

of two mutually dependent elements—special relationship and foreseeability.”  Hanakahi v. 

United States, 325 F. Supp. 2d 1125, 1133 (D. Haw. 2002) (citations omitted).   

Whether a special relationship exists between parties is a question of law for the court.  

Doe Parents No. 1, 100 Hawai`i at 57, 58 P.3d at 568.   

 

                                                 
3 Merriam-Webster Dictionary, https://www.merriam-webster.com/dictionary/employed. 
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  1. There was no “Special Relationship” 

Religious Defendants did not have a special relationship with Plaintiff or with Apana.  

Hawai`i follows the Restatement (Second) of Torts § 314A, which sets forth four examples of 

“special relations” between a defendant and the victim, none of which is applicable here.4 

Plaintiff’s only relationship with Religious Defendants was her alleged membership in 

the Makaha Congregation.  Although Hawai`i courts have not specifically addressed this 

question, other courts have held that mere church membership does not create a “special 

relationship.”  As stated by the California Court of Appeal, a thorough search will find “no 

authority” for the imposition of a “duty on the part of a church to prevent its members from 

harming each other,” even if church agents knew the perpetrator posed a danger prior to the 

abuse (which is not even alleged in N.D.’s case).  Conti v. Watchtower Bible & Tract Soc’y of 

N.Y., Inc., 235 Cal.App.4th 1214, 1227 (2015). 

In Berry v. Watchtower Bible & Tract Soc’y, 879 A.2d 1124, 1129 (N.H. 2005), two girls 

sued their congregation claiming that their mother reported to their congregation elders that their 

father was sexually abusing them.  They alleged that the congregation elders failed to report the 

abuse and improperly counseled their mother about how to handle the abuse.  The plaintiffs 

argued “that a special relationship existed between them and Watchtower and Wilton 

Congregation because ‘they and their family were members of the Wilton Congregation and 

relied to their detriment on elders of the congregation for moral, spiritual and practical 

guidance.’”  Id. at 1129.  The court rejected the argument, noting that the children were not 

within the “custody or control” of the congregation when the abuse occurred.  Id.  “We decline to 

hold that the fact of church membership or adherence to church doctrine by the plaintiffs’ parents 

creates a special relationship between the plaintiffs and Watchtower or Wilton Congregation.” 

Id. This reasoning has been applied by numerous courts throughout the country in cases 

involving a variety of religious organizations.5    

                                                 
4 Ah Mook Sang v. Clark, 130 Hawai`i 282, 294, 308 P.3d 911, 923 (2013) describes the 
“general, oft-quoted definition of special relationships” found in the Restatement.  Those 
relationships are (1) common carrier and passenger; (2) innkeeper and guest; (3) landowner and 
invitee; and (4) one who is required by law to take custody of another and does so under 
circumstances that deprive the other of his normal opportunities for protection.  Id. (citing 
Restatement (Second) Torts § 314A)).   

5 See Meyer v. Lindala, 675 N.W.2d 635, 640–41 (Minn. App. 2004) (rejecting the plaintiff’s 
argument that a special relationship existed between the plaintiff and the defendant—plaintiff 
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  2. Apana’s alleged intentional tortious misconduct did not occur on the  
   Religious Defendants’ property and his misconduct at his private  
   home was not foreseeable  

 Plaintiff admits that at the time Apana sexually abused her, he was not on or using 

Congregation property; he was in his own home.  ¶ 12.  Also, Plaintiff does not allege that 

Religious Defendants knew or should have known that she would be in Apana’s home and would 

need to be protected from him.  She does not allege that Religious Defendants put her in Apana’s 

custody and does not allege that Religious Defendants had the ability to “control” his behavior in 

the privacy of his own home.  R.A. v. First Church of Christ, 748 A.2d 692, 699 (Sup. Ct. Pa. 

2000) is a case involving facts similar to those alleged here.  The court held that the church was 

not liable for sexual abuse of a friend of a minister’s daughter where “none of the harm was 

caused on Church premises” and he was not acting “in his capacity as a minister” at the time of 

the abuse. 

 In Meyer, supra, 675 N.W.2d at 640, the court held that the church had no duty to prevent 

abuse of a minor parishioner that occurred “at [her] residence, on a snowmobile, and in an 

automobile” and not on church property or during church functions.  In Roman Catholic Bishop 

v. Superior Court, 42 Cal.App.4th 1556 (1996), a 15-year-old parishioner alleged she was 

sexually abused by her parish priest.  She claimed the church negligently hired and supervised 

the priest.  She made “generalized allegations she was ‘entrusted to his care’ in the ‘spiritual 

                                                 
argument such relationship existed because the church’s “doctrine … provides that members rely 
on congregation elders for all of their concerns” and requires “that members only associate with 
other Jehovah’s Witnesses” and that this “amounts to significant control, which deprived [them] 
of normal opportunities for self-protection”—and noting that the church “did not have custody or 
control over [plaintiffs] at the time of the alleged misconduct” and that “[p]roviding faith-based 
advice or instruction, without more, does not create a special relationship”); Bryan R. v. 
Watchtower Bible & Tract Soc’y, 738 A.2d 839, 847 (Me. 1999) (“The creation of an amorphous 
common law duty on the part of a church or other voluntary organization requiring it to protect 
its members from each other would give rise to both unlimited liability and liability out of all 
proportion to culpability.”); Roman Catholic Bishop, 42 Cal.App.4th at 1568 (no special 
relationship exists “based on a priest/parishioner relationship”); Doe v. Corp. of the President of 
The Church of Jesus Christ of Latter-day Saints, 98 P.3d 429, 432  (Utah App. 2004) (“[W]e also 
reject Plaintiffs’ argument that [church] membership alone was sufficient to establish a special 
relationship between [the church] and Plaintiffs that created a duty on [the church’s] part to warn 
Plaintiffs about Tilson.”); see also Restatement (Second) of Torts § 320 (duty exists when one 
“takes the custody of another under circumstances such as to deprive the other of his normal 
power of self-protection or to subject him to association with persons likely to harm him”).  
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environment’ provided by the church” but made “no specific allegations or facts the church 

somehow placed [her] in [the priest’s] actual custody or control.”  Id. at 1567.  The sexual abuse 

occurred when the priest “took [plaintiff] from her home to various public places and hotels.”  Id.  

Thus, the court held that the church did not have a duty to protect the plaintiff or supervise the 

priest under the circumstances in which the abuse occurred.  Id.   

 For these reasons, the Complaint fails to state a claim for relief against the Religious 

Defendants. 

D. Plaintiff and Apana were not engaged in an activity over which the Religious  
  Defendants had any responsibility or control 

Since Apana was not an employee of Religious Defendants and the Religious Defendants 

owed no duty of care to Plaintiff, the only other argument that could lead to liability on the part 

of the Religious Defendants would be under subsection (b)(2) of the statute, which requires that 

Plaintiff and Apana were engaged in an activity over which those Defendants had “a degree of 

responsibility or control” when the tortious conduct occurred.  However, the Complaint is clear 

that all of the alleged abuse took place at Apana’s home while Plaintiff was there for a sleepover 

with his daughter.  The Complaint does not allege that Religious Defendants were responsible 

for, or even were aware of that situation, much less that they arranged it or had any type of 

control over the sleepover.  Why?  Because those facts simply do not exist.  Plaintiff has not 

alleged facts that satisfy the requirements of HRS § 657-1.8 and her Complaint should be 

dismissed. 

V. CONCLUSION 

Accordingly, this Complaint should be dismissed with prejudice as to the Religious 

Defendants.  The Statute of Limitations only permits Plaintiff to pursue her claim against Apana. 

DATED:  Honolulu, Hawai`i, May 26, 2020. 
 
 

     /s/ William S. Hunt  
WILLIAM S. HUNT 
CANDACE M. HOUGH 
 
Attorneys for Defendants 
MAKAHA CONGREGATION OF JEHOVAH’S 
WITNESSES, HAWAII; WATCHTOWER BIBLE 
AND TRACT SOCIETY OF NEW YORK, INC.; 
and CHRISTIAN CONGREGATION OF 
JEHOVAH’S WITNESSES 
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DECLARATION OF WILLIAM S. HUNT 

I, William S. Hunt, hereby declare as follows: 

1. I am an attorney with the law firm of Dentons US LLP, attorneys for 

Defendants MAKAHA CONGREGATION OF JEHOVAH’S WITNESSES, HAWAII; 

WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW YORK, INC.; and CHRISTIAN 

CONGREGATION OF JEHOVAH’S WITNESSES (collectively “Religious Defendants”). 

2. I make this declaration based on my personal knowledge and am 

competent to testify as to the matters set forth herein.   
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3. Attached hereto as Exhibit “A” is a true and correct copy of Plaintiff’s 

Complaint filed on March 10, 2020. 

I declare under penalty of perjury that the foregoing is true and correct. 

  Executed in Honolulu, Hawai`i, on May 26, 2020. 
 
 
     /s/ William S. Hunt    
William S. Hunt 
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NOTICE IS HEREBY GIVEN that the above-identified Motion shall come on for 

hearing before the Honorable Dean E. Ochiai, Judge of the above-entitled Court, in his 
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MICHELLE HYER, ESQ.   [Pro Hac Vice Pending] 
1500 Fourth Avenue, Suite 500 
Seattle, WA  98101 
 
 
DATED:  Honolulu, Hawai`i, May 26, 2020. 

 
 

     /s/ William S. Hunt  
WILLIAM S. HUNT 
CANDACE M. HOUGH 
 
Attorneys for Defendants 
MAKAHA CONGREGATION OF JEHOVAH’S 
WITNESSES, HAWAII; WATCHTOWER BIBLE 
AND TRACT SOCIETY OF NEW YORK, INC.; 
and CHRISTIAN CONGREGATION OF 
JEHOVAH’S WITNESSES 
 
 


