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WATCHTOWER BIBLE AND TRACT -
SOCIETY OF NEW YORK, INC.;
CHRISTIAN CONGREGATION OF
JEHOVAH’S WITNESSES and
THOMPSON FALLS CONGREGATION
OF JEHOVAH’S WITNESSES,

Third-Party Plaintiffs, : : ‘ : o
V.

MAXIMO NAVA REYES, MARCO
NUNEZ, IVY McGOWAN-
- CASTLEBERRY,

Third-Party Defendants.

| Defendants/Third Party Piaintiffs, Watchtower Bible‘éﬁd Tract Society of New
York, Inc. (“Watchtower”_), Christian Congregation of Jehovah’s Witnessles (“CCIW™),
and Thompson Falls Congregation of Jehovah’s Witnesses’ (collectively referred to as
“R(:ligious Defendants™), pursuant to Montana Rule of Civil Proceduré 56, file this
Opposition to Plaintiffs’ Motion for Partial Summary Judgment on the Religious
Defendant’s Sixth Affirmative Defense. |

In addition, Religious Defendants request an Order granting partial summary

judgment on the merits of Count II of the Plaintiffs’ Cofnplaint, i.e., the Claim of
Negligence Pér Se. First Am. Compl., 19 50-54, Nov. 14, 2016. A proposed Order
accompanies the motion and memorandum.. |

Religious Defendants request oral argument.

N

i
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1.  MEMORANDUM OF POINTS AND AUTHORITIES

A.  Introdaction

This is a case aBout incest. Plaintiffs Holly McGowan (“Holly™) aﬁd Alexis
Nunez (“Alexis”) were sexually molested by their stepfather/step-grandfather, Maximo
Nava Reyes (“Maximo™), while they were in the care and control of their
mother/grandmother (“Joni”). Plaintiffs describe the case és one about “mai_ldatory

reporting.” Pls.” Mot. Partial Summ. J. Re: Defs.’ 6th Afﬁnnatiw;e Def. & Mem. Support
| 2, May 14, 2018 (“Pls.” Mot.”). However, Plaintiffs did not sue any mandated reporters —
tpey sued corporations, seeking to hold the Defendants vicariously responsible for the
alleged failure of mandfcllted reporters. Although they rcly on the reporting statute in
Count II of the First-Amended Complaint, Plaintiffs take issue with the Religious
Defendants asserting a defénse based upon language in that same statute‘th.‘at can exempt
“a member of the clergy or a priest” from making a report. Mont. Code Ann. § 41-3-
201(6).! Plaintiffs’ arguments invite the Court to make a constitutionally impermissible
evaluation.of the manner in which congregation elders handled Holly’s accusation that
Maximo had cbmmitted a serious sin. To validate the Plaintiffs’ position, this Court must
violate Montana and federal constitutional protections that prohibit civil courts from
evaluating matters of religious polity, internal church governance, and the manmler in

which it addresses unrepentant sinners.

! Montana Code Annotated § 41-3-201 has been amended multiple times, most
recently in 2017. The version of this statute that was in effect in 2004 was enacted in
2001. 2001 Mont. Laws Ch. 311 (S.B. 116). The limited exception for a member of the
‘clergy or priest was found at subsection (4)(a) and (b). In the current version of the
statute, the exception is in subsection (6).
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n response to Plaintiffs’ motion, the Religious Defendanté will show that the
decision made in 2004 by local Thompson F alls Congrégation.elders harmonizes with
Montana Reporter-law § 41-3-201 (6)(c) because the elders were acting in their capacity
as ordained ministers who followed “church doctrine, or established church practice” that
- required confidentiality under the beliefs and practices of their faith when they écted on
information about Maximo that they received from Plaintiff Holly McGowan and her
brother, Peter McGowan.

To support their cross-motion for partlal summary judgment on Count Il of the
First Amended Complamt the Religious Defendants will also show that the Mandated
Reporting law does not apply to religious lc'orporations. :

B. Summary of Undiquted Facts

| Plaintiffs limit their motion to the information Defendants acquired in 2004 and
ask the court to rule that the Affirmative Defense based upon the limited exception from |
reporting by members of the clergy? does not apply. Pls.” Mot. 4.

In 2004, Holly’s brot_her, Peter, disclosed conﬁdential informatibn to Don
.Herberger regarding sinful conduct involving his stepfather, Maximo that had occurred in
the pasf. 5th Found. Aﬂ‘ Kathle,en L. DeSoto 3 (“5th Aff. DeSoto”), Ex. 1: Dep. Péter'

' Edwin McGowan 7:3-5; 8:1-22, Apr. 24, 2018. During his deposition in this case, Peter | |
relied on the clergy-penitent privil-eg'e of Moﬁtana law z.md‘refus_ed to disclose the details

of what he told Mr. Herberger. 5th Aff. DeSoto 3, Ex. 1: Dei). P. McGowan 39:1-11.

2 The term “clergy” is defined to include “an ordained minister, priest, or rabbi”
because § 41-3-201 expressly incorporates the definition of clergy found at § 15-6-
201(2)(b)(1).
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Peter considers his communications with Mr. Herberger, and other elders in th_;a
_Thompson Falls congregation to be conversations with spiritual shepherds in the
congregation that are fo remain privateﬂ‘nd confidential. 5th Aff. DeSoto § 3, Ex. 1:
Dei). P. McGowan 45:21-46:10. There is no dispute in the fact that the abuse Peter
experienced had stopped around the year 2000, several years before Peter talked to
Mr. Herberger. 5th Aff. DeSoto 3, Ex. I: Dep. P. McGowan 14:6-19.
) As aresult 0f" those confidential communications with Peter, Don acted within his
_ role of spiritual shepherd and congregafion elder when he contacted Holly, who was then
an adult Iiv-ing in Nébraska; and asked her to share what she knew about the allegations
Peter had made. 5th'Aff. DeSoto 11 4, Ex. 2: Dep. Donald John Herberger 193:19-194:9,
Sept. 13, 2017. By letter dated March 19, 2004, 20-year-old Holly wrote to “‘the body of
elders. of the Thompson Falls congregation” and statéd that beginning in 1994, she and
- Peter were regularly sexually rﬁolested by their stepfather, Maximo. Pls.” Mot., Ex. A.
As a result of this information, three elders from the Thompson'Falls congregatﬁon
detefmined that Maximo had to be expelled (disfellowshipped) from the congregation.
| 5th Aff. DeSoto § 4, Ex. 2: Dep. Herberger 148:21-25; 5th Aff. DeSoto ﬂ 3, Ex. I: Dep.
P. McGowan 30:14-25. Disfellowshipping is the most severe congregational discipline
available in the faith of Jehovah’s Witnesses. Decl. Douglas Chappel Support Mot.
Protective Qrder 952, Apr. 18, 2018 (“Decl. Chapéel”).
It is undisputed that in 2004 Peter was not being abused and it had been several
years éihcc the last incident had occurred. 5th Aff. DeSoto 3, Ex. 1: Dep. P. McGowan
14:6-19. It is undisputed that in 2004, Holly was a 20-year-old parent of her own
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children who lived in Nebra;ska. 5th Aff. DeSoto 1] 5, Ex. 3: Dep. Holly McGowan
133:2-20, Jan. 9, 2018. It is undisputed that in 2004, Alexis liv.ed with her mother in
Polson. 5th Aff. DeSoto § 6, Ex. 4: Dep. Ivy McGowan-Castleberry _9"5:4-14, Jan. 10,
2018; 5th Aff. DeSoto 9 7, Ex. 5: Pl. Alexis Nunéz’s Objcétibns & Resp. Religious
Defs.’ 1st & 2d Sets Interrogs. & Regs. Prod., Interrog. Resp. No. 1, Aug. 9, 2017. And,
itis undisbuted that in 2004 Alexis’ mother was aware that Maximo had been accused of
inappropriate conduct towards Holly and Peter. 5th Aff. DeSoto Y 6, Ex. 4: Dep. -
McGowan-Castleberry 98:13-24.

C. Applicable Laiav‘

Montana Rule of Civil Procedure 56(b) authorizes thé Court to graht summary
judgment on all or part of a cIaiIﬁ when there are no genuine issues of material fact and
the movihg party is entitled to judgme;nt as a matter of law. The purpose of summary
judgment is to eliminate the burdqn and expense of unnecessary trials. Ber;ens v. Wilson,
246 Mont. 269, 271, 806 P.2d 14, 16 (1990).

Summary judgment is approp;iate when “the; pleadin,-gs,.the discovefy and
disclosure materials on _ﬁle, and any affidavits show that thére is no genuine issue as to
any material fact and that the movant is entitled to judgment as a matter of law.” Mont.
R. Civ. P. 56(c)(3). The moving pérty bears the initial burden of establishing “the
abseqce of genuine issues of material fact and entitlénient to judgment as a matter of
la\:;r.” Saariv. Winter Sports, 2003 MT 31, 9 7, 314 Mont. 212, 64 P.3d 1038.

Once that burden has been miet, the opposing party beats the burden of presenting
“material and substantial evidence to raise a genuine issue of materiallfac . Sullivan v.

OPPOSITION TO PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

AND CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT Page 6
2509032



Cherewick, 2017-M'I; 38, 99, 386 Mont. 350, 391 P.3d 62 (citing Bird v. Cascade Cnty.,
2016 MT 345, § 9, 386 Mont. 69, 386 P.3d 602). All réason‘able inferences will _be drawn
from the evideh‘(:fz offered by the non-moving party, but the party must offer more than
_“mere denial and speculation.” Knucklehe_ad Land Co. v. Accutitle, Inc., 2007 MT 301,
924, 340 Mont. 62, 172 P.3d 116 (citation omitted).A A pémy may not rely dn
“conclusory statements, speculative assertions, and mere denials” to defeat a motion for
summary judgment. Swullivan, 1] 9. Additionally, a “party cannot create a disputed issue
of material fact by putting his own interpretations -'and conclusions on an otherwise clear

~ set of facts.” Knucklehead Land, Y 24 (quoting Koepplin v. Zortman Mining, 267 Montr.‘
53, 61, 881 P.2d 1306, 1311 (1994)).

THE COURT SHOULD DENY PLAINTIFES®
MOTION FOR SUMMARY JUDGMENT

Plaintiffs ask the Court to rule, as a matter of law, that the “LimitednExceptiéns”
for ordained ministe;'s in § 41-3-201(6)(b) and (c) do not apply to events thﬁt occurred in
2004 because the elder»s did not keep the information confidcntial. Pls.” Mot. 4-6.' |
However, the exceptions apply if the reporting statute was triggered.

1. Because the abuse related to Don Herberger in 2004 was in the past,
the mandatory reporting statute was not triggered.

Plaintiffs argue that Holly’s report of past abuse in 2004 triggered the Mandated
Reporting statute (Mont. Code Ann. § 41-3-201(6)). However, the Montana Supreme
Court has explaihed that the reporting statute is written in the current tense and is

triggered by a reasonable suspicion that “a perceived present real harm or a perceived
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present imminent risk of harm” exists; | Gross v. Myer.s, 229 Mont.. 50‘9', 513,748 P.2d
459, 461 (1987) (emphasis added).

In Grqss, the plaintiff, Ms. Gross, was assured that information revealed in group
therapy would be kept confidential. IRering on promised confidentiality, Gross revealed
information about her husband’s past abuse of their daughters. Gross, 748 P.2d at 460.
Believing she was obligated to report the past abuse, the therapist contacted the
Department of Health and reported what Gfoss had revealed during the group session.
Gross, 748 P.2d at 460. The State declined to take any investigative aetion,- due to the
remoteness of the incident. Gross, 748 P.2d at 460.

Gross sued, arguing the mandate to report only applied to current child abuse.
Gross, 748 P.2d at 461. The Montana Supreme Court agreed that the “harm” the statute
sought to prevent was “imminent risk of harm,” which it described ae “a perceived
present real harm or a perceived présent imminent risk of harm.” Gross, 748 P.2d at 461,
The Court noted that if the therapist ;‘l}ad reasonable cause to suspect that a child
presently is threated with harm, she must report, whether her suspicion is based upon past
acts, present acts, or both.” Gross, 748 P.2d at 461. Because the therapiet had subjective,
feaeonable cause to believe there was a current risi( to children, the Court found it waé

| not error to conclude the therapist was subject to mandatory repe_rting u:ider those
circumstances. Gross, 748 P.2d at 462.

The exact converse is true 111 this case. Peter testified th_a_t Max had not touched
him inappropriately for several years before he talked to Mr. Herberger. 5th Aff. DeSoto
93, Ex. 1: Dep.P. McGowe.n 14:6-19. quthe;, HoH);?s abuse ceased in 1999. 5th Aff.
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DeSoto 9 8, Ex. 6: Pl. Holly -McGowan’s- Objections & Resp. Religious Défs.’ Ist & '2d
Sets Interrogs. & Regs. Prod., Interrog. Resp. No. 11, Aug. 25, 2017. _The information

~ related to Mr. Herberger in 2004 did not suggest that there was a present imminent risk of
harm to a child. To the contrary, there was no imminent risk of harm to any children, as
Holly was not only an adult, but also long removed from the home, and VPéter confirmed
that the abuse had stopp'ed‘years ago. Accordingly, Mr. Herbeiger did not have a
reasonable siispicion that there was a present imminent risk of harm, and thus not subject
to mandatory reporting.

2. Thompson Falls Elders were exempt from reportmg requirements
under the circumstances. :

Even if the Thompsoii Falls Elders were mandatory reporters, they are subj ecit to
therexem_ptions applicable to clergy. There are two distinct exémptions from Montana’s
reporting requirements for clergy. Mont. Cocie Ann. §§ 41-3-201(6)(b)-(c).

J Holly argues that her communication with the Thompson Falls elders disqualiﬁed
Religious Defenila.nts and the individual elders from claiming the exception lainguage of
Montanei Code Annotated § 41-3-201(6)(b), because she is the victim, not the penitent,
aild she made no “confession.” Pls. Mot. 9. Noting that the language under § 41-3-
201(6)(b) is in the singular, this se_ctibn applies to a setting in which one penitent is
addressiiig one clergymen or priest, in the manner of the Roman Cathbliotradition of
confession. |

But that language cannot be construed to limit what is “confidential” as described

in § 41-3-201(6)(c) to mirror the customs and practices of the Roman Catholic Church,
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which require the priest to maintain anﬁhing heard in the confes‘sional as a confidence
and not revealed té a third party The clergy-penitent privilege originated in the Canon
law of the Roman Catholic Church, and its Canon law makes “the seal of the confessional
[] inviolable.”® But to pass Constitutibﬂal muster, the law must be applied to all
religions. |

For this reason, the Montana legislature provided a second ground for ordained
miﬁisfers (clergymen) to claim an exemption from the duty to report child sexual abuse.
Section 41-3-201(6)(c) exémpts an ordained minister from rgpqrting if the- |
communication is required to be confidential by canon law, church doctrine, or
established church préctice. Plaint_iffs incorrectly argue that “[n]b canon law, church
doctrine, or established church practice within the J ehoyah_;s Witnesses required that the
communi;:ation made by Holly McGowan [to the body of elders] be kept confidential.”
I;ls.’ Mot. 8 (emphasis in oﬁginal). That argument is based on Plaintiffs’ ownrdeﬁnition

of the term “confidentiality,” without consideration of the religious beliefs and practices

of Jehovah’s Witnesses.
a. Confidentiality and Jehovah’s Witnesses.
i “Confidentiality” has several meanings.

Plaintiffs suggest that Religious Defendants will argue confidential means “they
" do not report the abuse to law enforcement.” Pls.” Mot. 7. Defendants have made no

such argument. Indeed, there are multiple definitions of confidentiality. For instance, as

3 R. Michael Cassidy, Sharing Shared Secrets: Is it (Past) Time for a Dangerous
Person Exception to the Clergy Penitent Privilege, 44 Wm. & Mary L. Rev. 1627, 1638
(2003). |
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outlined in the reporting statute, the Catholic model for confessions is one example of
what one religion deems is confidential. But there are many others, all of which relate to
an expectation of privacy.*

An obvious example is the privilege relating to communications between doctor

-and patient.’ The patient may disclose confidential information about sensitive/private

health to the physician with the expectation of privacy; but by doing so the patient
understands the physician’s medical staff, insurance carriers, social workers, and
secretarial staff may in the course of reﬁdering_services to the patient, learn about the
confidential communication. It is unlikely the patient expects the physician to treat the
disclosure as a secret. Rather, it is in the patient’s best interests that the physician shares

the information with certain individuals and institutions who have a common interest and

4 The Montana Constitution recognizes the right to privacy (article 11, section 10),
even when the public also has a right to know what is done by behind closed doors by
public bodies and state agencies (article I, section 9). The need to strike a balance
between the two interests is subject to continuing interpretation and litigation. Montana
statutes have various provisions for “confidentiality.” (See, e.g., Crim. Justice Info. Act,
Public Crim. Justice Info. Mont. Code Ann. § 44-5-103(13), Confidential Crim. Justice
Info. as defined at § 44-5-103(3), Confidentiality of Victims defined at § 44-5-311.)
Even the mandated reporting statute provides for exceptions due to an expectation of
confidentiality. See Mont. Code Ann. § 41-3-205, Confidentiality — disclosure
exceptions (recognizing that individuals with authority and common interests have a
lawful need to know otherwise confidential information).

5 Montana Code Annotated § 26-1-805, Doctor-patient privilege states: “Except
as provided in Rule 35, Montana Rules of Civil Procedure, a licensed physician, surgeon,
or dentist may not, without the consent of the patient, be examined in a civil actionas to
any information acquired in attending the patient that was necessary to enable the
physician, surgeon, or dentist to prescribe or act for the patient. A communication
described in 45-9-104(7) is not a privileged communication.”
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a need to know. However, that does not change the fact that the physician treats the
patient’s medical information as confidential.

ii.  Jehovah’s Witnesses’ doctrine and practice on
confidentiality.

Like many religions, Jehovah’s Witnesses have internal processes to accommodate
confession of sin and assist wrong-doers to attairi repentance. Those arrangements are
based in the Holy Scriptures and are practiced in congregations of Jehovah’s Witnesses in
the United States. Congregations of Jehovah’s Witnesses are modeled on the Scriptures
and the example of first-century congregations, which were cared for by a body of elders.
For this reason, the process of confession of sin and attaining repentance involves more
than one elder. James 5:14-16.

Doug Chappel, Religious Defendants’ representative (“Chappel”), provided
information about J e_:hovah’s Witnesses® definition of confidentiality in the context of
handling accusations of serious sin, including the accusation Holly made against
Maximo. In paragraphs 55-60 of his Deplaration, Chappel explained:

: 55. The requirement that elders keep information and spiritual

. communications confidential is based on Scripture and has been explained

in the official publications of Jehovah’s Witnesses.—Proverbs 25:9; The

Watchtower, April 1, 1971, pages 222-224; Our Kingdom Ministry, July

1975 page 3; The Watchtower, December 15, 1975, pages 764-66; The

Watchtower, September 1, 1983, pages 21-26; The Watchtower, September

15, 1989, pages 10-15; The Watchtower, September 1, 1991, pages 22 24,
The Watchtower, November 15, 1991, pages 19-23. :

56. Congregatlon members trust elders to keep all spiritual
communications strictly confidential. This applies to all members, not just
those accused of or confessing serious sin.
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57. Revealing conﬁdéntial communications to those not entitled
to hear them could call into question an elder’s qualifications.

58.  While not every breach of confidentiality by an elder will
result in his removal, each elder is accountable before God, the ultimate
Judge, for his adherence to the Bible’s command to malntam
confidentiality.

59. Ifanelder disclosed confidential information, his credibility
and effectiveness as an elder would be compromised and it could have a
chilling effect on the congregation members seeking spiritual.
encouragement, counsel and guidance from elders. Because free and open
communication between congregation members and their elders is essential
to the spiritual welfare of the members and of the congregation as a whole,
the importarice of privacy and confidentiality is dlfﬁc)ult to overstate.

60. Because congregations are relatively small, each personin a.
congregation knows each other person in the congregation by name and

- family. An elder’s disclosure of confidential information could readily

embarrass a member, cause severe emotional distress, and even damage the
reputations of the member and others in the family. In turn, an elder’s own
relationship with God would be harmed by his causing embarrassment,
distress or damage to a member.—Hebrews 13:17 (“those taklng the lead
among you . . . will render an account to God.”)

Decl. Chappel 97 55-60.

All elders and congregation members in the faith of Jehovah’s Witnesses expect

communications regarding an accusation of serious sin, as well as intra-faith processes

designed to assist the sinner to repentance, will be discussed privately among individuals -

who have a need to know, i.e., the accuser (Holly), the accused (Maximo), any witnesses

(Pcter) and congregation elders. The information is not disclosed to all congregation

members because it is confidential, shared only with those with a Scriptural need to

know.

Holly’s sister, Ivy McGoWan-CastIeberry (“Ivy”) had first-hand experién_ce with

confidentiality in the congregation. She was disfellowshipped in 2004. 5th Aff. DeSoto
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q 6‘, Ex. 4: Dep. McGowan-Castleberry 63:7-11. In addition to her own e};perience, Ivy
ﬁlso knew how the congregation viewed confidentiality becﬁuse her father was
disfellowshipped from the congregation. 5th Aff. DeSoto 9 6, Ex. 4: Dep. McGowan-
Castleb.erry 31:7-32:13. Ivy testified that a judicial committee hearing was typically
conducted by two or three elders (5th A'ff. DeSoto 1] 6, Ex. 4: Dep. McGowan-
Castleberry 31:21-24) and a hearing was “done privately” (5th Aff DeSoto 9 6, Ex. 4:
Dep. McGowan-Castleberry 32:8-13). Ivy explained that if the judicial committee made
a decision to disfeuowship a person, an announcement was read to tﬁe congregation, but
“I'wihat they were disfellowshipped for 1s not shared With the congregation.’; 5th Aff.
DeSbto 9 6, Ex. 4: Dep. McGowan-Castleberry 97:23-25. ivy’s testimony is consistent
with what Mr. Chappel said in his Declaration.

Holly’s brother, Peter, refused to answer questions in deposition that would -
disclose the content of conversationé he had with Don Herberger, a Thompson Falls
elder. Peter explained that he considered his particular communication to be protected by
the clergy-penitent privilege because it wﬁs confidential information shared with an elder
about matters that affected his_ spirituality. Sth Aff. DeSoto q 3, Ex. 1: -Dep.. P.
McGowan 39:1-11.

Holly’s mothér, Joni, testified that the details of a judicial committee hearing
would be “cpnﬁdential” and the contents of the meeting would not be discussed with
other members of the congregation; doing so would be a breach of confidentiality. 5th
Aff. DeSoto 99, Ex. 7 Dep. Joni Navo Nunez 24:25-2‘5-:1-17, Féb. 23, 2018.
Concerning her husband’s judicial committee proceeding, she testified that the meetings
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were not open to the public and that according to the faith of Jehovah’s Witnesses the
meetings were confidential. ‘5th Aff. DéSoto 99, Ex. 7: Dep. J. Nunez 50:12-25.

"The Thompson Falls elders who participated in Max’s judicial committee had
similar expectations in harmony §vith “established church practices,” which were based in
Scripture. Glen Wilson (f‘GIen”) testiﬁéd that Holly’s 2004 letter to .the Thompson Falls
Body of Elders was viewed as confideritial. 5th AfF, Desot_o 910, Ex. 78: Dep. Glenn
Wilson 99:2-101:1, Sept. 14, .2017. As a confidential communication, he was required By
established practice to discuss the letter with members of the body of elders to determine
| if a judicial committee should be formed. 5th Aff.'DeS.oto 110, Ex. 8: Dép. Wilson

85:18-24. Buf, according to establish_ed clhurch- pracﬁbe, Glen could not reveal the
contents of the letter to anyone outside the body of eldefs. 5th Aff. D\CSO'EO 9 10, Ex. 8:
Dép. Wilson 99:16-21. Because that correspondence related to a judicial committee
matter, it was considered “confidential.” 5th Aff. DeSoto ¢ 10, Ex. 8: Dep. Wilson
77:15-18. The other deponents expressed a similar understanding of confidentiality.

A former elder who was identified by thé Plaintiffs in théir First Amended Complaint,
Stephen Pieper (“Pieper”), tesﬁﬁed that it \;vas il_nportant to follow this practice on
confidentiality. 5th Aff. DeSoto § 11, Ex. 9: Dep. Stephen Paul Pieper 53:23-25,

Sept. 15, 2017.

Indeed, every party or witness familiar with the structure or functioning of the
congregations of Jehovah’é Witnesses who téstiﬁed in this case agreed that Jehovah’s
Witnesses" teachings on confidentiality give congregation members an expectation of

\ ‘conﬁdentiality with respect to their communication with elders concerning a maltter-
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involving serious sin. When an accusation of serious sin, such as the oﬁé Holly rhade
against Maximo, is received, the elders follow internal processes to help the sinner
repent. And that necessarily involves sharing information with the accused sinner.
Although the deﬁnition and practice of confidentiality within the faith of Jehovah’s
Witnesses does not mirror the religious practices of the Roman Catholic Church
concerning the seal of con_fcssion,'the practices of Jehovah’s Witnesses concerning
confidentiality is “church doctrine, or established church practice” as required by § 41-3-
| 201(6)(c). | |

iii.  Holly had no reason to think “confidentiality” would
mean “secrecy.”

Holly’s March 19, 2004, letter was addressed “To the body of elders of the
Thompson Falls' congregation™ and not to one elder. The last sentence of the first
paragraph says, “This is my written testimony. . . .” These words indicate that Hblly
understood the judicial arrangement and the concept of confidentiality within
congregations qf Jehovah’s Witnesses. Holly voluntarily took advantage of thé
congregation arrangement and share(—i information with multiple persons and did not view
it as “secre;.” In closing Her letter to the body of elders, Holly wrote: “I want to thank
Jehovah’s shepherd for looking afier his flock and for taking care of this situation.” Pls.’
Mof., Ex. A. Holly was bapﬁzed into the faith in 2000 and understood the congregation’s
judicial ax:rangement and the_deﬁnition of confidentiality as understood by the faith of
Jehovah’s Witnesses.‘ 5th Aff. DeSoto § 5, Ex. 3:- Dep. H. McGowan 60:8-12.

The fact that Holly now strategically regrets that none of the elders made a report
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* to the authorities, does not mean that the congregation, through its elders, is not entitled

to the protection provided in the exemption of § 41-3-201(6). In fact, she testified that
the congregation elders violated “a moral duty” by failing to report the abuse. 5th Aff.
DeSoto § 5, Ex. 3: Dep. H. McGowan 127:13-15. She recognizes that she could have
reported the abuse but declined to do so. 5th Aff. DeSoto 11 5, Ex. 3: Dep. H McGowan
133:5-6; Mont. Code Ann. § 41-3-201(4) (“Any person may make a report under this
sectioﬁ if thé person knows or has reasonable cause to suspect that a child is abused or
neglecte_d.”j.

b. Judicial evaluation of Bible-based doctrine of confidentiality is
unconstitutional.

_‘ i. The Elders followed their faith’s procedures.

Holly complains that the elders mishandled the information she gave them because
“they notify headquarters and they notify the child abuser” but still view the information
as confidential. Pls.” Mot. 10. Such intra-faith disclosure pursuaht to established church
practices harmonizes with Montana’s reporting statute. Indeed, Chappel testified about
the faith’s Bible-based judicial committ_ee arrangement and the internal processes that

require the elders to keep that information .conﬁdentia.l. Decl. Chappel 91 55-60. No

civil court is authorized to look into those ecclesiastic arrangements and second guess the

internal disciplinary processes and decisions of a religious organization.: Neither can the

* civil court determine whether the congregation elders should have used a different

arrangement, or if they properly followed the direction of their faith. Serbian E.

Orthodox Diocese v. Milivojevich, 426 U.S. 696, 713 (1976).

OPPOSITION TO PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT

AND CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT Page 17
2509032



_ii..  The faith’s definition of confidentiality governs

Holly argues that “Defendants did not keep the notification of child abuse
confidentlal in thlS case. To the contrary, they followed a procedure that requires them to
reveal the information to others.” Pls.” Mot. 6. Howéver, this is a misstatement, When
the elders spo.ke to Maximo about Holly’s accusations against him, they were following
the direction of the faith and speaking to an accused who was in need of spii‘itual
assistance. See, e.g., Galatians 6:1; James 5:16. As Chappel explained, the Thompson
Falls elders were following their Scripturally-based protocol for handling an allegation of '
serious sin. Decl. Chappel §§ 42-49.

Neither Holly nor a civil court can delermine that Jehovah’s Witnesses teachjligs
on conﬁdentiality are invalid 'simpli.i because they do not have the same views as the
Roman Catholic Church. To reqliire all faiths to embrace the Catholic definition of |
confidentiality based on one-on-one cohfession under the seal of tlle confessional is a
blatant violation of article I, section 5 of the Montana State Constitution, which

_provides: “The state shall make no law respecting an establishment of religion or
prohibiting the ﬁ'ee eXercise. thei'eof.”

In addition, accepting Holly’s argument invites the court to evaluate and determine
that the doctrine of confidentiality as taught and applied in congregations of Jehovah’s
Witnesses does not merit the same protections afforded other faiths under Montana Code
Annotated § 41-3-20 1(6). This conclusion would violate settled constitutional
protections. See Lemon v. Kurtzman, 403 U.S.-602 (1971). -Contrary to the direction of
Lemon and it progeny, Holly’s argument invites the court into “an excessive |
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entanglément with religion” because the court must evaluate and conclude that the
doctrine of conﬁdentiali;ty as defined and practiced in congregations of Jehovah’s
Witnesses cannot be given the same legal weight as other faiths. The United States -
Supreme Court explained in its‘ June 5, 2018 decision that such “official expressions of
hostility to religion” are “inconsistent with what the Free Exercise Clause” of the First
Amendment requires. Masterpiece Cakeshop, Ltd. v. C;olo. Civil Rights Comm ’n,
No. 16-111, 2018 U.S. LEXIS 3386, at *32 (June 5, 2018).

For these reasons, this Court should deny Plaintiffs’ motion for partial summary
judgment.

CROSS-MOTION FOR SUMMARY JUDGMENT ON COUNT II
(Negligence per se)

The Religious Defendants are entitled to judgment as a matter of law on Count II
of the First Amended Complaint, which is a claim of negligence per se. Whether
hegligence per se exists is an igsue of law. Schwabe v. Custer’s Inﬁ Assocs., 2000 MT
325, 923, 303 Mont. 15, 175 P.3d 903. This claim requires Plaintiffs to prove five
elements: (1) the defendant violated a particular statute; (2) the statute was enacted to
protect a specific class of persons; (3) the plaintiff is a member of that class; (4) the
plaintiff’s injury is of the sort the statute was énacted to prevent; and (5) the statute was .
intended to regulate members of defendants’ class. Vani,uchene v. State, 244 Mont. 397,
401, .797 P.2d 932, 935 (1990); Nehring v. LaCounte, 219 Mont. 462, 468, 712 P.2d
1329, 1333 (1986). A negligence pér se theory fails as a matter of law if the plaintiff

fails to establish all material element including causations. Stipe v. First Interstate Bank-
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- Polson, 2068 MT 239, 9 14, 344 Mont. 435, 188 P.3d 1063 (citing Kiamasv.lMon—Kota,
Inc., 196 Mont. 357, 362-363, 639 P.2d 1155, 1158 (,1982)) (summary judgmegt
appropriate when plaintiff fails to egtablish'the elemeﬁts of negligence).

" In this case,‘Plaintiffs cannot establish that Montana’s reporting statute was
intended ;[o regulate members of Defendants’ class. The statute regulates individuals who
are “professionals®—these defendants are religious corporations.

c. The Religious Defendants are not mandated reporters.

i. - Religious corporatlons and unmcorporated associations
_are not mandated reporters.

Montana Code Annotated § 41~3-201(2) designates specific “pr(‘)fessionals and
officials” as mandated reporters. The list includes “members of clergy, as defined at .

§ 15-6-201(2)(b).” Mont. Code Ann. § 41-3'—201(2)(h). Section 15-6-201(2)(b) defines
“clergy” as indivi.duals, inciuding ‘an ordalned mlmster prlest or rabbl ” “a |
pommissioncd or licensed 'minister,” “a member of a religious order who has taken a vow .
of poverty,” or “a Christiaﬁ Science practiﬁon_er.” Mont, Code Ann ] 15-6-201(2)(b)(i)-
(iv). Religious corporations and unincorporated associations are not included in that
deﬁnit(ion.

Thus, Montana’s repdrting statute applies to individual ministers but not to
religious corporations or unincorporated associations. These Religious Defendants are
not members of the class that the statute was intended to regulate. -

/
/
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IL. CONCLUSION

As a matter of law, Plaintiffs are not éntitled to an Order for pmim summafy
judgment on the Religious Defendant’s Sixth Affirmative Defense because Montana’s
reporting statute provides an exception for ordained ministers who keep information
confidential. To the extent the Defendants are vicariously liable for the conduct of the
elders who decided to keep information conﬁdéntial according to the feligious beliefs and
practices of J ehovah’s Witﬁesses, § 41-3-201k6)(c) provides a valid affirmative defense.
And, as a matter of law, Religious Defendants are entitléd to an Order dismissing
Count IT (Negligence Per Se) because the Defendants—religioﬁs corpprations—are not
members of the class of persons § 41-3-201 was intended to regulate.

DATED this 1@_’ day of June, 2018.

Attorneys for Religious Défendants/Third—Party
- Plaintiffs: '

GARLINGTON, LOHN & ROBINSON, PLLP

Bgzkz;ku e 2:( )g:gd(@
athleen L. DeSo6to -
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